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CURRENT TOPICS 


A Solicitor’s Lien 


As a general rule, where a client discharges a solicitor, the 
solicitor can seek to enforce payment of his costs by with- 
holding delivery of such of the client’s papers as may have 
come into his possession in his professional capacity. In 
Lord v. Wormleighton (1822), Jac. 580, Lord Eldon said 
“the discharged solicitor ought to be able to make use of 
the non-production of the papers in order to get what is 
due to him,” but this does not mean to say that he is able 
to retain documents if he is thereby preventing persons 
other than his client from exerting their rights. No one can 
create a lien beyond his own interest, and this has been 
recognised at least since Marsh v. Bathoe (1744), Ridg. 256. 
We assume that the line of authority which has its roots in 
this case was followed by WRANGHAM, J., when he affirmed 
a decision of Mr. Registrar CoMPTON MILLER to the effect 
that a solicitor (we will refer to him as “ solicitor B ’’) should 
deliver certair papers to solicitor C. A petitioner in a suit 
for divorce originally instructed solicitor A but he discharged 
that firm and instructed solicitor B who took over the papers 
at the same time giving a written undertaking to respect 
the lien of solicitor A. Solicitor B was later discharged 
and the petitioner then instructed solicitor C. Solicitor B 
contended that he had a lien on the papers. Wrangham, J., 
rejected this argument on the ground that divorce proceedings, 
having regard to the public interest involved, are in the same 
category as those cases where there is the interest of a third 
party. The Court of Appeal has now overruled this decision 
(Hughes v. Hughes (1958), The Times, 31st July) and the 
judgment of the court was delivered by Hopson, L.J. His 
lordship conceded that divorce affected status and that the 
public interest was involved, but as divorce proceedings 
inter partes were still litigation he saw no reason why a litigant 
who sought to put away his wife should be in a better position 
in this respect than a litigant in any other civil proceedings. 
It would be odd, he remarked, if the petitioner was “ able 
to get solicitors’ work done for nothing by the simple expedient 
of changing his solicitor as often as he chose, leaving a trail 
of unpaid costs in his wake and demanding the papers without 
payment when he had no just cause to complain of the 
solicitors instructed and discarded.” 


Validity of Wills 


THE members of the Private International Law Committee 
believe that the time is ripe for a sympathetic consideration 
of proposals for amendment of the rules of private international 
law of the United Kingdom relating to the formal validity of 
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wills. Over the years these rules have been subjected to 
considerable criticism and, in the view of the committee, 
whose chairman was WyNN Parry, J., this criticism has 
been “fully justified.’”’ These facts emerge from the 
committee’s Fourth Report (Cmnd. 491, H.M.S.O., 9d.) 
which was published recently. It is, of course, one thing 
to say that the present rules, which are based on the “ scission 
principle,” leave much to be desired; it is quite another to 
suggest ways in which this law, which is becoming increasingly 
important, may be improved. We are pleased to record 
that the committee have dealt with both aspects of the 
problem. In their opinion the rules of English law should 
be reviewed because, since 1925, heirship, one of the corner 
stones of the rules, has been of very limited application, and 
they find it difficult to accept that the rule which provides 
that wills of moveable property depend for their validity on 
the law of domicile at the date of death should apply 
exclusively in the case of matters of pure form. The present 
complexity of the concept of British nationality and the 
fact that it is concerned with personal, as distinct from the 
more usual divisions into moveable and immoveable, property 
lead the committee to suggest that the Wills Act, 1861, is in 
need of amendment. They also found that a conveyancing 
difficulty may be encountered under Scots law where a 
foreign form of will constitutes part of the title to Scottish 
land, but in Northern Ireland the position is very similar to 
that in England. The committee recommend, inter alia, 
that ss. 1 and 2 of the Act of 1861 should be replaced and 
that a will should be held to be validly executed as regards 
form if it satisfies the formal requirements of the internal 
law of either the place where it is made, or the place of 
domicile or the place of which the testator was a national 
at the time of making the will or death, or, in the case of 
land, the place in which the land is situated. The law of 
the testator’s domicile of origin should no longer be available 
to him. Commonwealth countries and the next Hague 
Conference on Private International Law should be invited 
to consider these proposals, and the committee hope that 
legislation would then be introduced to give effect to such of 
their proposals as then appear to ke acceptable. This report 
is to be welcomed as a valuable step towards the goal “ that 
the wishes of the testator and the expectations of his depen- 
dants should not be in peril of frustration by technical rules.”’ 


Setting Down for Trial at Assizes: 
New Rules 


THE principal changes effected by the R.S.C. (No. 2), 1958, 
come into effect on Ist September next and concern setting 
down cases for trial, more particularly at assizes, and fixing 
of the mode of trial. Rules 1 to 30 of Ord. 36 are replaced 
in their entirety by thirteen new rules, the principal effect 
of which is to abolish the giving of notice of trial and to 
secure that the place and mode of trial and the period within 
which the plaintiff is to set the action down for trial are to 
be laid down by an order made on the summons for directions. 
Actions will be set down with the district registrar (or in 
certain Home Counties towns with the associate) who will 
maintain a list of actions set down which will be available for 
inspection (special arrangements will apply at Birmingham, 
Leeds, Liverpool and Manchester). A party setting down 
for trial must notify other parties within twenty-four hours 
of doing so, and notify them of any communication from the 
officer keeping the list as to the date fixed for the trial, but 
apart from this no notice of trial is necessary. Actions 
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already set down for trial before Ist September under the 
old provisions of Ord. 36 will be treated as having been set 
down under the new provisions. Other amendments of the 
R.S.C., which came into force on 5th August, provide for 
applications to the court under the Variation of Trusts Act, 
1958, and for the closing of the offices of the Supreme Court 
on Saturdays. 


Contempt of Court 


THE National Executive Council of the National Union 
of Journalists have drawn the attention of the Lord Chancellor 
to the concern felt by members of the Union at difficulties 
which confront the Press in the interpretation of the law 
relating to contempt of court. By way of example of matters 
which are “ fraught with perils for journalists ’’ the Council 


list questions as to the range of “ constructive contempt ” 


and innocent dissemination, what may or may not be reported 
of proceedings in chambers and the manner or degree of 
comment allowable on a finding still open to appeal. They 
also suggest that a right of appeal be given to any person found 
guilty of contempt and we have already expressed our support 
for this proposal (see p. 534, ante). Apart from this, we have 
particular sympathy with their contention that the law 
with regard to the reporting of proceedings in chambers is 
in an unsatisfactory state. In Halsbury’s Laws of England, 
3rd ed., vol. 8, para. 15, it is asserted, with two exceptions, 
that “it is not a contempt of court to publish a report of or 
comments on proceedings which have been held. . . in 
chambers.” Authority for this statement is found in the 
judgments of the House of Lords in Scott v. Scott {1913} 
A.C. 417, but, as the Council’s memorandum suggests, “‘ even 
in legal circles” there is some doubt as to its accuracy. The 
judgment of Harman, J., in Alliance Perpetual Building 
Society v. Belrum Investments, Ltd. {1957} 1 W.L.R. 720, 
for example, in some respects may not be easy to reconcile 
with the general proposition, although it must be remembered 
that in that case the action, which was proceeding in the 
normal way before a master in chambers, had not yet been 
adjourned into court and in any case that the article in 
question was inaccurate and misleading. 


An “ Offensive Weapon ”’ 


SECTION 1 (1) of the Prevention of Crime Act, 1953, 
provides that: ‘“‘ Any person who without lawful authority 
or reasonable excuse, the proof whereof shall lie on him, has 
with him in any public place any offensive weapon shall be 
guilty of an offence.” An “ offensive weapon ”’ is defined 
as “ any article made or adapted for use for causing injury 
to the person, or intended by the person having it with him 
for such use by him” (s. 1 (4)). There is little judicial 
authority as to the interpretation of this term, but the 
Divisional Court (LorpD Gopparp, C.J., Donovan, J., and 
AsHworTH, J.) has now decided that it may include a sheath 
knife of the kind used by campers, yachtsmen and Boy Scouts. 
A sixteen-year-old boy and some of his friends were trying 
to break into a cinema. The youth held the knife in a 
threatening attitude and asked the caretaker if he could 
see it. The juvenile court decided that the boy had not 
committed an offence, but their lordships were unanimous 
in finding that the boy was guilty of this statutory offence, 
apparently on the ground that by frightening and intimidating 
the man he had used the knife to cause injurv. 
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TERMINATING A SETTLEMENT 


Finance Act, 1958, s. 28 


Now that s. 28 has appeared on the statute book it becomes 
important to re-assess the merits of preserving a settlement 
or terminating it in the changed conditions. For it sometimes 
happens that beneficiaries under a settlement would prefer 
by agreement to exchange their existing interests for a capital 
sum. Does the change in law (cf. p. 429, ante) seriously 
weaken the arguments for doing so ? 

Hitherto a direct apportionment of a settled fund between 
all the beneficiaries resulted in a five-year continuing liability 
for estate duty on the share of the fund taken by the remainder- 
men, for which the trustees are accountable (Finance Act, 
1950, s. 43). The beneficiaries could however realise capital 
in substitution for their interests if the life tenant first 
purchased the interests of the remaindermen (so as to enlarge 
her life interest into an absolute interest in possession) and 
then obtained delivery of the settled fund from the trustees. 
By adopting that seemingly roundabout procedure the 
continuing duty liability associated with an apportionment 
could be avoided. 

[he purpose of s. 28 is to remove this major inconsistency 
in the estate duty consequences so as to place the transactions 
on the same footing. The purchase price payable by the 
life tenant for the interests of the remaindermen will now 
attract a continuing duty liability during the quarantine 
period, 

Differences still remain. On an apportionment the 
remaindermen suffer the claim for duty if it materialises 
during the five years. In the case of a purchase by the life 
tenant for control the claim for duty falls on the life tenant’s 
estate, and is secured as a first charge on the settled fund 
in question. , 

Because gifts inter vivos, and direct apportionments, have 
attracted a five-year contingent duty liability, it is under- 
standable that particular attention should have been directed 
in the recent past to the immediate freedom from penalty 
in a purchase for control transaction. But the immediate 
nature of the liberation has tended to distract attention from 
the overall comparisons that need to be made. For settled 
funds can still be relieved of the onerous tax burdens that 
attach to the enjoyment of successive interests. What 
is needed now is a reappraisal of the financial position and 
expectations of the beneficiaries if a settlement is preserved 
or, alternatively, terminated. 

Before doing that, it is interesting to see how s. 28 has 
altered the pre-Budget situation. In the simple case, to 
secure control over a settled fund, a life tenant purchased the 
absolute reversion expectant on her own death. Now there 
is to be a continuing liability for estate duty on a sum equal 
to the purchase price if she dies within five years of the 
purchase. The new contingent duty burden is therefore a 
penalty now introduced for the privilege of bringing the 
trusts to an end, like ad valorem stamp duty on the purchase 
price for the reversion. 

Purchase by life tenant—up to 15th April, 1958 

It is helpful to take a concrete example. A female life 
tenant aged 60, say, is entitled to an unrestricted life interest 
in a fund of £100,000 23 per cent. Consolidated Stock, worth 
at the valuation date, say £50,000. The life tenant has other 
aggregable property of £75,000 so that the reversioner is 
entitled to the absolute reversion to the whole fund expectant 


on the death of the life tenant, subject to a presumptive 
claim for estate duty at an estimated 50 per cent. 

We first take a look at the ordinary market values 
(investment prices) of the beneficiaries’ interests had they 
contemplated independent sales to third parties : 

{ 


Investment price of life interest, say 20,000 
Investment price of absolute reversion, say 9,000 
Total investment prices .. i 7 - 29,000 
Value of fund in possession 50.000 

£21,000 


Market value gap 

Prior to the Budget announcement, the actuary advising 
both beneficiaries impartially might have advised the life 
tenant to pay the reversioner a control price of, say, £19,000. 
As a result the life tenant would have derived net proceeds 
of £30,620 (less a share of costs) in substitution for het 
existing life interest, as follows : 

{ 


Purchase.price paid to reversioner 19,000 
Stamp duty thereon at 2 per cent. Si as 380 
Total outlay (ignoring costs) 19,380 
Value of fund transferred to her 50,000 
Net proceeds for life tenant (ignoring costs) .. £30,620 


The reversioner would have received {£19,000 immediately 
(less a share of costs) in substitution for his existing reversion 
expectant at a more or less distant date in the future. 


Purchase by life tenant—after 15th April, 1958 
So much for the pre-Budget situation : obviously in many 
circumstances a termination of trusts benefited both parties 
handsomely. How do the figures work out now that the new 
Finance Act imposes a five-year continuing duty liability ? 
To see the new penalty in its proper perspective it is 
necessary to look at the probability of dying within five years. 
The following table shows the chance of a life tenant in 
normal good health dying during that period : 
Approximate chance of 


Age death within five years 
Male life Female lift 
50 at re si 1 in 28 1 in 42 
60 - Ss a 1 in 11 1 in 18 
70 5 Bs ne 1 in 4 1 in7 
80 oe a a 1in2 lin 3 


it 


Evidently the chance of failing to save the duty is small 
some ages. In certain circumstances it might be worth trying 
to insure the risk. The single premium for a_ five-year 
temporary assurance on the life tenant would be one way of 
measuring the penalty imposed by s. 28. 


Results for the beneficiaries 


It is unnecessary to attempt further to quantify the new 
penalty because we can compare directly the financial position 
of life tenant and reversioner before and after the transaction 
even if no temporary life assurance is effected at all. 








572 Vol. 102 


The life tenant’s present income position is this : 


f p.a. 

Gross income received from the trust fund 2,500 
Tax and sur-tax on this top slice of her income, 

say . i ee - xe - 1,687 

£813 





Suppose now the life tenant purchases the reversion to 
obtain control of the fund. The first point to make is that 
since the continuing duty liability is wholly suffered by her 
estate the actuary’s recommendation will alter slightly. 
Suppose he now advises (impartially) a purchase price of 
£18,800. (Less than before so as to compensate the life 
tenant for suffering the whole of the penalty.) The net 
proceeds for the life tenant would be as follows : 


hi 
Purchase price paid to reversioner 18,800 
Stamp duty thereon at 2 per cent. =f 52 376 
Total outlay (ignoring costs) xe Bs ie 19,176 
Value of fund transferred to her 50, 000* 


£30,824* 


Net proceeds for life tenant (ignoring costs 
5b © 


*She will not receive all of it immediately. The trustees 
will have to retain control of 50 per cent. of £18,800, i.e., 
£9,400, as a duty reserve to be held in trust for the life tenant 
subject to the contingent claim for estate duty if she dies 
within the five years. So she gets (£30,824— £9,400) 1.e., 
{21,424 at once, but has to pay some costs. The {21,424 
can be split suitably between the purchase of a life annuity 
(only part of which is taxable as income) and direct capital 
consumption over the first five years. And, of course, during 
the first five years she is entitled to any interest on the duty 
reserve of £9,400. On survival to the end of the period she 
can also purchase an annuity with that. Her net spendable 
income could, for example, be arranged as follows : 


Tirst five years f{ p.a, 

Purchase a life annuity with £18,500 to 
produce, say .. - va bis es 1,590 
Gross interest on duty reserve of £9,400, say .. 470 
2,060 

Tax and sur-tax on interest content of annuity, 
and on gross interest £470 .. ks - 764 
1,296 

Balance of £2,924 (—£21,424—£18,500) less 
costs spread over five years, say .. is 504 
Net spendable income £1,800 
cameleon, 

After first five years 

f{ p.a. 
Original purchased life annuity as above 1,590 

Purchase further life annuity with duty reserve 
released £9,400, say - ‘se As 912 
Total gross annuity payments ei - 2,502 

Tax and sur-tax on interest content of the 
two annuities ie + = = 701 
Net spendable income £1,801 
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alternative applications of the {21,424 initially 
available are possible. The essential point is that a net 
spendable income of some 41,800 per annum is directly 
comparable with the £813 per annum (net) which the life 
tenant enjoys at present.f She will also perhaps be mindful 
of the reduction in the presumptive rate of estate duty on 
her other aggregable estate if the scheme goes through. This 
reduction occurs not only after the quarantine period but 
perhaps immediately if she spends sufficient of her procecds 
in the purchase of a life annuity. 

The comparison for the reversioner is much the same as 
before. He receives £18,800 (less a share of costs) and he can 
compare that with £25,000 net of estate duty expectant on the 
death of a life tenant who has a normal expectation of more 
then twenty years. Or he can compare it with some £9,000 
if he tried to sell his interest in the market immediately. 

Obviously it is not essential for the life tenant in practice 
to apply or consume her net proceeds in the manner suggested. 
3ut in general a life tenant consumes less the shorter she 
lives, so that it is expedient to link a temporary penalty with 
an unexpectedly short lifetime—of less than five years in 
fact. The arrangement described above does just that. 
It shows how the mischief of s. 28 can be accommodated, in 
many circumstances, with little practical inconvenience. 


Several 


Direct apportionment of the trust fund 

Because of the appearance of s. 28 the next question to 
ask is whether it would not be better now to arrange a direct 
apportionment of the settled property between the bene- 
ticiaries. When the division is taking place by mutual 
consent on the basis of the impartial advice of the actuary 
there is obviously no quantum benefit. In those circum- 
stances the stamp duty on the deed will be nominal. 

To cope with the continuing liability for estate duty on 
the share of the fund taken by the reversioner, the natural 
course would be for the trustees to retain a duty reserve in 
trust for the reversioner; he would suffer the contingent 
claim for estate duty if the life tenant were to die within the 
quarantine period. Again the actuary’s figures would be 
slightly different ; the reversioner would receive a little more 
to compensate him for the penalty that /e now wholly bears. 

On the other hand, on purely practical grounds there is a 
lot to be said for an overall scheme of termination which 
finally places the ¢ontingent liability for duty on the life 
tenant, as in the case of a purchase transaction, with appro- 
priate recognition in the final results for the beneficiaries. 
As already explained, the life tenant then automatically 
gets more if she lives longer. 


Conclusion 
There are in fact many variations and perhaps only slightly 
diminished opportunities for lightening the load that seems 
to be the plight of settled property. The first step is to 
examine the figures to see what best suits the circumstances. 
Even if the life tenant is very advanced in age and the 
probability of death within five years a material risk, there is 
still a substantial estate duty saving prospect. Moreover 
any saving of sur-tax is a potential benefit which has not been 
affected—and was not intended to be—by the new legislation, 
G. V. BAYLEY 


+The life tenant is aged 60. Had she been 75 comparable figures 
would have been as follows: present net income £813, future net 
income £1,750 increasing to £2,000 after five years; purchase 
price of reversion £27,700 (compared with £29,500 pre-Budget 
investment prices of life interest and reversion £11,500 and 
£14,000 respectively. 
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D.I.Y. 


“Do Ir YoursELF”’ is a slogan that has launched a very 
popular and successful movement, but it raises the question 
whether faulty work done by an amateur will necessarily make 
him liable to anyone injured by such work. In Wells v. 
Cooper [1958] 3 W.L.R. 128; ante, p. 508, the Court of 
Appeal has given a qualified ‘ No”’ to such a question. 

We say “ qualified ”’ because, quite properly, the court said 
that some jobs should not be tackled by an amateur. The 
job in question in the case was the job of fixing a metal 
handle toa back door. The door had previously had a bakelite 
type of handle, but on hearing that a neighbour’s bakelite 
handle had broken the defendant fitted a metal handle. There 
was apparently a square base to the handle which operated 
a lever or latch. The defendant used }-inch screws. 

The accident occurred because the screws gave way and 
because the door led on to an unguarded step or platform some 
four feet from the ground. The steps led away sideways. 
The door was horizontally split like a stable door with the 
latch in the upper half and with an overlap so that closing 
the upper half also closed the lower. The plaintiff was 
endeavouring to close the door against a stiff wind. We may 
asume that the extra tug caused the screws to pull out, 
so that the plaintiff fell. 

The plaintiff’s case was based on the proposition that no 
reasonable carpenter would use ?-inch screws. But the expert 
evidence which he adduced was apparently not accepted by 
the judge at first instance as being sufficient to support the 
proposition. One witness, for example, weakened his evidence 
by saying that the screws were adequate but with no margin 
of safety. Moreover they had held the door for some four 
or five months prior to the accident. 


“ce 


Care and skill 


In the Court of Appeal’s judgment we find two points of 
importance dealing respectively with the question whether 
an amateur is necessarily responsible where he has not 
employed a tradesman and what is the standard of care and 
skill required of an amateur. The following passages contain 
the vital matter of the law on these considerations : ‘‘ We do 
not think the mere fact that he did it himself instead of 
employing a professional carpenter to do it constituted a 
breach of his duty of care. No doubt some kinds of work 
involve such highly specialised skill and knowledge, and create 
such serious dangers if not properly done, that an ordinary 
occupier owing a duty of care to others in regard to the safety 
of premises would fail in that duty if he undertook such work 
himself instead of employing experts to do it for him 
But the work here was not of that order. It was a trifling 
domestic replacement well within the competence of a house- 
holder accustomed to doing small carpentering jobs about his 
home, and of a kind which must be done by hundreds of 
householders up and down the country.” 

Later comes the passage dealing with the problem of the 
standard of care. It is expressed this way: ‘‘ We think the 
degree of care and skill required of him must be measured 
not by reference to the degree of competence in such matters 
which he personally happened to possess, but by reference to 
the degree of care and skill which a reasonably competent 
carpenter might be expected to apply to the work in question.”’ 
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Common Law Commentary 


STANDARD OF CARE 


“ Reasonably competent carpenter’ apparently does not 
mean that he is necessarily a professional carpenter. At the 
same time this case is by no means a charter of immunity 
for do-it-yourselfers, because of the proper warning that some 
jobs ought not to be tackled. It is clear that the reason why 
some jobs should not be tackled by the amateur is not 
because a high degree of care is required: what is required 
is a high degree of skill A man who is not an expert fails in 
his duty to others if he even tackles jobs requiring a high degree 
of skill, and also if he tackles jobs requiring average skill if he 
himself does not possess that skill. 


Independent contractors 


One argument put forward by the plaintiff was as follows : 
if the defendant had employed an independent skilled con- 
tractor that contractor would have been guilty of negligence 
if he had used ?-inch screws, and therefore the plaintiff must 
be considered to be negligent, because the negligence of an 
independent contractor in doing work for the person who 
employs him, where the duty is personal, does not excuse the 
employer. That argument was based on Thomson v. Cremin 
1956] 1 W.L.R. 103 (a House of Lords case which incidentally 
has been negatived as regards accidents occurring after 
Ist January, 1958, by the Occupiers’ Liability Act). The 
court rejected that argument and pointed out that it assumed 
what was not true: that the standard of care required of 
the professional is not necessarily the same as that required 
of the amateur. Consequently an independent contractor might 
be liable to the person who employed him if that person was 
injured but not liable to an invitee who was injured. 


Technical considerations 


The language of the judgment is a little loose in places 
because there is a distinction between skill and care, both of 
which, together with knowledge, have to be exercised in every 
human action—and quite often in addition experience is 
necessary. It would be possible to solve this problem by 
saying that the standards of care must be the same in all 
cases but that the standard of skill expected of a professional 
is higher than that of an amateur. But the court did not 
say that, and it raises the question exactly what is meant by 
saying that the standard of care is different. 

In the case in question it was clear from the evidence that 
the court were made to realise that the length of the screw 
is not the only factor ; the condition and type of wood is a 
factor to be considered, and there would be other factors, 
e.g., whether the screws were put into existing holes and 
whether they were too large. Is an amateur to be excused 
if he does not know that the type of wood affects the matter ? 
If so, he is having a different degree of skill (strictly, knowledge) 
applied to him in the first instance : it is artificial to say that 
he has not exercised care on a matter of which he knows 
nothing. Suppose he did know that the type of wood was 
a factor and thought that the wood in question was strong 
enough to allow 3-inch screws to be used with safety: then 
he would be exercising care but would lack skill. If the 
average professional ought to know that with that type of 
wood a longer screw was necessary, the professional would be 
failing to exercise care if he used 3-inch. 
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Conclusion 

The conclusion seems to be as follows: take the court’s 
ruling at its face value that an amateur who is doing something 
which may be expected to be within the competence of a 
reasonably skilled handyman, but who fails to make a good 
job of the work through failing to take the same care as one 
would expect a professional to take (presumably whether 
through ignorance of some factor of importance or unwilling- 
ness to go to enough trouble over the matter), may be free 
of liability. Had the standard of care been the same and an 
allowance made for less experience or skill on the part of the 
average handyman it is possible that his position would be a 
little more onerous, because wherever it was thought that an 
amateur should have the skill or knowledge (e.g., as to the 
importance of allowing for the type of wood) he would be 


“ The Solicitors’ Journal ” 
Saturday, August 9, 1958 


required to take steps to satisfy himself that that aspect of 
the matter had been taken into account. This follows from 
the fact that from a practical point of view lack of care often 
arises from lack of skill or knowledge. 

The above criticism is perhaps based on too fine a 
distinction. In practice the amateur tackling a reasonably 
simple household repair who takes a reasonable amount of 
trouble will not be held to be negligent notwithstanding that 
his work does not stand up to foreseeable dangers, and it will 
be no good the plaintiff saying that a professional would have 
done the job differently and therefore a professional ought to 
have been employed. 

3ut if the handyman does employ a professional and the 
handyman is himself injured the above argument will not 
help the negligent professional. 


L. W. M. 


“DISPOSITIONS ” OF TRUSTS AND STAMP DUTY 


THE decision of Upjohn, J., in Grey v. Inland Revenue 
Commussioners [1958| 2 W.L.R. 168; ante, p. 84, has now 
been reversed by the Court of Appeal ((1958] 3 W.L.R. 45 ; 
ante, p. 469). This means that ad valorem stamp duty was 
payable on the declarations of trust in that case. An earlier 
‘article (ante, p. 239) considered the decision of Upjohn, J., 
and submitted that it could not help settlors generally to 
avoid ad valorem stamp duty. Now it is necessary to consider 
the Court of Appeal decision. 


The essential facts of Grey's case are as follows. On 
Ist February, 1955, a settlor transferred the legal estate in 
certain shares to trustees. On 18th February, 1955, the 
settlor orally directed the trustees to hold the shares on 
certain trusts. On 25th March, 1955, the trustees executed 
six ‘“‘ declarations of trust ’’ which set out the relevant trusts. 
Each declaration of trust was executed by the settlor, though 
he was not expressed to be a party to any of them. The 
Commissioners contended that the written declarations of 
trust were liable to ad valorem stamp duty as voluntary 
dispositions inter vivos (Finance (1909-10) Act, 1910, s. 74). 
Their primary argument was that the oral directions to the 
trustees were ineffective by reason of s. 53 (1) (c) of the Law 
of Property Act, 1925, and consequently no beneficial interest 
passed until the written declarations of trust were executed. 
Alternatively, the Commissioners contended that the oral 
directions and the subsequent written declarations of trust 
constituted all one transaction. 


Upjohn, J., rejected both these contentions. The learned 
judge held that s. 53 (1) (c) did not apply to such a case. 
He did not think he was entitled to draw the conclusion that 
the oral directions and the written declarations of trust 
were all one transaction, since this was essentially a question 
of fact. The Commissioners had made no such finding of 
fact, and it was at least possible that the declarations of 
trust had been executed as a result of second thoughts after 
the oral directions. In the earlier article (ante, p. 239) it 
was submitted that this decision could not help a settlor who 
wished to avoid ad valorem stamp duty by first making an 
oral direction and then putting the terms into writing at a 
later date. Normally, in such cases, the Commissioners would 
find as a fact that it was all one transaction ; indeed it would 
be difficult to argue otherwise. Therefore, the written 
instrument would be liable to the ad valorem duty, even if 
the oral directions effectively created the trusts. 


Effectiveness of oral direction 


‘ 


3efore the Court of Appeal, the “all one transaction ”’ 
argument was not taken. The issue turned solely on the 
question whether or not the oral directions to the trustees 
on 18th February, 1955, effectively created the trusts. The 
majority of the Court of Appeal (Morris and Ormerod, L.J J.) 
held that the oral directions were ineffective. Lord Evershed, 
M.R., in a dissenting judgment agreed with Upjohn, J., that 
the directions were effective. The question depends on the 
interpretation of the word “ disposition ”’ in s. 53 (1) (c) of 
the Law of Property Act, 1925, which states :— 

‘“‘a disposition of an equitable interest or trust subsisting 

at the time of the disposition must be in writing signed by 

the person disposing of the same, or by his agent thereunto 
lawfully authorised in writing or by will.” 

Morris and Ormerod, L.JJ., held that the oral directions to 
trustees on 18th February, 1955, were a purported “ disposition 
of an equitable interest or trust ’’ within the meaning of 
s. 53 (1) (c) and were ineffective through lack of writing. 
Immediately before the oral directions, the trustees held the 
shares on trust for the settlor. By the oral directions, the 
settlor intended that he should lose and the beneficiaries 
should gain the equitable interest. This seems to be the 
test of a purported “disposition.’”” As Morris, L.J., said 
([1958) 3 W.L.R., at p. 61) : 

‘ Before 18th February [the settlor] possessed a subsisting 
equitable interest in the shares; his purpose and object 
when he gave his oral directions was to deprive himself 
immediately and irrevocably of his subsisting personal and 
beneficial interest so that others could and should become 
beneficially entitled I cannot resist the conclusion 
that there was a purported ‘disposition’ by him of his 
interest.”’ 


The majority of the Court of Appeal decided that the word 


‘disposition’ in s. 53 (1) (c) of the Law of Property Act 
has a wider meaning than the words “‘ grants and assignments” 
in s. 9 of the Statute of Frauds, which stated : “ all grants and 
assignments of any trust or confidence shall likewise be in 
writing ’’ and which was replaced by s. 53 (1) (c). All four 
judges in the case agreed that there had been no assignment, 
and it seems clear that, were s. 9 of the Statute of Frauds 
still in force, the oral directions in Grey’s case would have 
been valid. The difference between the words “ disposition ” 
and “‘ assignment ” is shown by the following statement of 
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Romer, L.J., in Timpson’s Executors v. Yerbury ((1936) 
1 K.B. 645, at p. 664, quoted by Lord Evershed, M.R. {1958} 
3 W.L.R., at p. 52) :— 

“The equitable interest in property in the hands of a 
trustee can be disposed of by the person entitled to it in 
any one of four different ways. The person entitled to it— 

(1) can assign it to the third party directly, 
(2) can direct the trustee to hold the property in trust 

for the third party. . . 

(3) can contract for valuable consideration to assign 
the equitable interest to him, or 
(4) can declare himself to be a trustee of such interest.” 


The above statement shows that in ordinary language the 
word ‘‘ disposition ’’ has a wide meaning. It is not necessary 
for our present purpose to consider the precise meaning of 
the word “assignment.” The point is that the word 
“disposition ’’ is not limited to assignments; it seems to 
include any means whereby the holder of an equitable interest 
gets rid of his interest in order that someone else may gain it. 


Romer, L.J., was not seeking to interpret s. 53 (1) (c) of 
the Law of Property Act, and his words cannot be regarded 
as any authority on the meaning of “ disposition” in that 
subsection. There is still room for an argument that 
method (4) is not really a disposition. If X holds property 
on trust for Y, Y may effectively constitute himself a trustee 
of his equitable interest for the benefit of Z,; nevertheless, 
so far as X is concerned, Y is still the beneficiary. In that 
sense, Y’s equitable interest still exists. But if, instead of 
declaring himself a trustee, Y effectively and irrevocably 
directs X to hold the property on trust for Z, then Y’s equit- 
able interest completely disappears. In Grey’s case neither 
Morris, L.J., nor Ormerod, L.J., stated whether writing was 
necessary in the case of method (4); Lord Evershed, M.R. 
(at p. 56), and Upjohn, J. (in the court below [1958] 2 W.L.R. 
168, at pp. 172-3), argued that writing could not be necessary 
for method (4) and was not necessary for method (2) since 
there was no essential difference between the two methods. 


Equitable interest “ subsisting ” 


It seems clear that s. 53 (1) (c) can only apply to an equitable 
interest in the nature of a trust, i.e., to a case where the legal 


ownership and equitable interest do not coincide. It does 
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not apply to the creation of a trust by a person who has 
both the legal ownership and the beneficial interest. It 
may be argued that if X owns property free from any trust 
he has an equitable interest, so that if X creates a trust he 
disposes of an equitable interest which subsisted at the time 
of the disposition. In one sense this is true. But the words 
“subsisting at the time of the disposition” are clearly 
intended to limit the operation of the subsection. These 
words would have no effect if the subsection were to cover the 
creation of a trust by the legal owner ; for then all equitable 
interests would subsist at the time of the disposition. Further- 
more, if the words “ equitable interests ’’ were to be given 
this wide meaning, then the subsection would cover every 
conveyance of every type of property. It would mean 
that if any transfer of personalty were not in writing, the 
transferee would merely gain the legal title and would hold 
the property on trust for the transferor! Thus it is safe 
to say that the legal owner of personalty may still create a 
trust by word of mouth. 


Interim conclusions 


Leave to appeal to the House of Lords has been granted to 
the trustees in Grey’s case. But whatever the final decision, 
it does not seem that settlors can avoid ad valorem stamp duty 
by stating the terms of a trust orally and shortly afterwards 
putting these terms into writing. Normally the “all one 
transaction ’’ rule will apply, unless no writing at all was 
contemplated at the time of the oral trust. In Grey's case, 
the Commissioners omitted to find as a fact whether it was all 
one transaction or not; it would be most unsafe to assume 
that the Commissioners will make such an omission in future. 

On the other hand, the Court of sppeal’s interpretation of 
the word “ disposition’ in s. 53 (1) (c) is important apart 
from any question of stamp duty. It means that if any 
beneficiary under a trust wishes to end his own beneficial 
interest so that someone else may gain it, then the beneficiary 
must do so in writing. An oral direction to trustees is not 
sufficient. It is not clear whether or not a beneficiary may 
orally declare himself a trustee of his equitable interest ; 
the position must remain uncertain until these very facts 
come before the court. But a legal owner of personalty may 
create a new trust of that personalty by word of mouth. 


H.A.R. 


“THE SOLICITORS’ JOURNAL,” 7th AUGUST, 1858 


On the 7th August, 1858, THE SoLiciTors’ JOURNAL wrote : 
“ As the great undertaking of purifying the Thames and draining 
London is committed to the management of Mr. Thwaites and his 
colleagues, with full powers to act, the observations made by 
their engineers, Messrs. Hawksley, Bidder and Bazalgette, 
deserve attention. These gentlemen made a report in April last 
stating that the causes of the impurity of the river have been 
greatly exaggerated and that the proper remedies are: 1st The 
interception of the greater part of the sewage of the metropolis, 
and its removal and discharge into the river below London and 


Mr. G. G. Bnriccs, Attorney-General, Eastern Region, 
Federation of Nigeria, has been appointed a Puisne Judge in 
the Unified Judiciary of Sarawak, North Borneo and Brunei. 

Mr. THomas Eric Brown, deputy town clerk of Halifax, has 
been appointed clerk to Halifax Borough Magistrates in 
succession to Mr. James A. Sutcliffe, who resigned recently. 


where it will be harmless. 2nd The construction of terraced 
embankments on both sides of the Thames to confine its tidal 
channel and prevent the exposure of the mud on the banks of 
the river. They also state that the scheme of Sir R. Hall's 
referees is needlessly large, excessively costly and all but imprac- 
ticable, and on the other hand that the plan of the Board is 
adequate to the requirements of three and a half million 
people, that it admits of indefinite extension and will be moderate 
in cost; and finally that under the local circumstances of the 
metropolis it is more economical to pump and deodorise . ‘a 


Mr: Kk. C. 
member of the Lands Tribunal in place of Mr. C. H 
I. RL.C.S., who is due to retire on 31st August. 


G. FENNELL, T.D., F.R.I.C.S., has been appointed a 
Bailey, 


Mr. Davin Emrys MorGan, prosecuting solicitor for Essex, 
has been appointed prosecuting solicitor of Birmingham in 
succession to Mr. M. P. Pugh, who is retiring in October. 
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Landlord and Tenant Notebook 
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“FOR OCCUPATION AS A RESIDENCE FOR HIMSELF” 


SHORT accounts of two recent county court cases which 
appeared in “Current Law” for June, 1958 (6 C.L. 269 and 
270), remind us that if it is “‘ within the fundamental principle 
of the [Increase of Rent etc. Restrictions) Act that it is to 
protect a resident in a dwelling-house ’’ (Haskins v. Lewts 
(1931] 2 K.B.1(C.A.)) and if “‘ the real fundamental object .. . 
is protecting a tenant from being turned out of his home ” 
(Curl v. Angelo {1948} 2 All E.R. 189 (C.A.)), there are 
provisions which enable a landlord to turn the tenant out if 
the dwelling-house is to be the landlord’s home. 

Both the decisions in question interpreted the Rent, etc., 
Restrictions (Amendment) Act, 1933, Sched. I, para. (A), 
authorising a court to grant an order for possession “ if the 
dwelling-house is reasonably required by the landlord . . . for 
occupation as a residence for (i) himself; or (ii) any son or 
daughter of his over eighteen years of age ; or (iii) his father 
or mother ...”; the well-known “ balance of hardship ” 
proviso follows. And the decisions, different as the facts 
were, both turned on the meaning of “ a residence.”’ 


Joint landlords 


In Colbourne and Basten v. Hickford (No. 209) the defendant 
in fact succeeded because he was able to satisfy the “ balance 
of hardship’ proviso; but the other facts gave rise to an 
interesting argument on the body of the paragraph. 

They were as follows: the plaintiffs were mother and son 
(she a remarried widow) who owned a house the ground floor 
of which was let to the defendant. The mother and her second 
husband occupied the other floor. The son was married and 
wanted to live in the ground floor flat and raise a family. 
Claiming possession of the ground floor, they alleged, in the 
alternative, that they reasonably required the flat as a residence 
for themselves, and that the mother required it as a residence 
for her son over eighteen years of age while he required it as a 
residence for himself. 


Residence by proxy 

Both sides cited Baker v. Lewis (1947 
the defence also relying on McIntyre v. Hardcastle 
2 K.B. 82 (C.A.). 

Baker v. Lewis decided that two persons could be “ the 
landlord,” by virtue of the Interpretation Act, 1889, s. 1, 
if for no other reason. The plaintiffs in that case were sisters, 
both of whom wanted to live in the house, and their claim 
succeeded on appeal. But in McIntyre v. Hardcastle, in 
which the plaintiffs were likewise sisters but only one of them 
required the house as a residence, it was held that they could 
not succeed on that ground. 

In Baker v. Lewts both Somervell, L.J., and Asquith, L.J., 
had expressed opinions, obiter, on the very point which arose 
in McIntyre v. Hardcastle ; and those opinions conflicted. 
Somervell, L.J., was inclined to the view that para. (4) would 
apply if A, B and C, being joint owners, claimed possession on 
the ground that the dwelling-house was required as a residence 
by A. But Asquith, L.J., expressed the opinion that the 
joint owners would not be able to bring themselves within the 
language of the paragraph—at the same time indicating that 
a married couple with a child would be entitled to claim 
under sub-para. (ii), i.e., on the ground that the landlord would 
qualify: that is to say, “ his’’ being read as “ theirs,’ the 


1 K.B. 186 (C.A), 
1948 


dwelling-house would be reasonably required for a son or 
daughter over eighteen. 

The narrower view taken by Asquith, L.J., having been 
approved by McIntyre v. Hardcastle, it would still appear to 
be difficult for any two people in the position of the plaintiffs 
in Colbourne and Basten v. Hickford to bring themselves 
within the language of the paragraph, the widow not intending 
to move in. But the decision was that they satisfied the 
requirements of sub-para. (i): “the dwelling-house is 
reasonably required by the landlord for occupation as a 
residence for himself,” to be read, as Asquith, L.J., said, in 
such a case as “ . by the landlords as a residence for 
themselves.”” The learned judge’s reasoning was that the 
second plaintiff wanted to reside there himself, the first to 
reside there by proxy through him. 

The possibilities of vicarious occupation by controlled 
tenants were examined in this ‘‘ Notebook ”’ on 10th July, 1954 
(98 Sot. J. 468), but nothing in any of the cases discussed 
would justify a view that the dwelling-house was required by 
the first plaintiff in Colbourne and Basten v. Hickford for 
occupation as a residence for herself or that she could delegate 
the function of residing to the second plaintiff. Taking a 
very broad view of the provisions, it might be said that, had 
the plaintiffs succeeded, the first plaintiff would probably be 
spending a great deal of her time downstairs, first as expectant 
and then as actual grandmother, and that she probably was 
and would remain rateable occupier of the whole house. but 
even if she were regarded as a joint occupier rather than as 
a frequent visitor, it seems difficult to see how she could, 
either herself or by her son, be regarded as occupying the 
flat as her residence. The decision in Smith v. Penny (1947 
K.B. 230 (C.A.) in which a “ tied ”’ tenant of licensed premises 
recovered possession of a house in which his wife and family 
were to reside, would be distinguishable : the reasoning was 
that ‘‘ himself ’’ included “his family,’’ not that he might 
reside by proxy. 

Spare room 

The other county court case, Ballard v. Barge, arose out 
of less happy family relationships. The plaintiff was an 
elderly widow who had let the top floor of her house to her 
daughter and her daughter’s husband. The two had quarrelled 
and the wife had gone elsewhere. The lay-out of the premises 
was such that the top floor tenants had a right of way through 
one of the ground floor rooms to the only w.c., and the son-in- 
law’s behaviour was (according to the plaintiff) such that she 
made no use of that room, her front room having become her 
bed-sitting room, and also that three of her children and their 
children had given up visiting her. Further she had no 
accommodation for them if she wanted them to stay with 
her ; and they lived a long way away. 

An order for possession was granted ‘‘ on these facts.” | 
would submit that the conduct which resulted in the 
defendant’s domination of the servient tenement becoming 
more dominant than ever could hardly be relevant to the 
question whether his flat was required by the plaintiff as a 
residence for herself, or that it could, at the most, have been 
an item to be credited to her in the hardship balance-sheet. 
But before the question of greater hardship can arise, a 
landlord has to satisfy the court that the dwelling-house is 
reasonably required as a residence for a member of a select 
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class, of whom he himself may be one. This may well entitle 
the court to consider the reasonable requirements of the 
particular candidate, and it may be considered reasonable 
that an elderly widow would like to put her children and 
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grandchildren up from time to time. A more arguable point 
may well have been that what the plaintiff in Ballard v. Barge 
established was that the dwelling-house was required for 
residential purposes rather than for a residence. 


THE SOLICITOR 


[From “ Brief to Counsel,’”’ by Henry Cecil, with a foreword by the Honourable Mr. Justice Devlin ; 
to be published by Michael Joseph at 12s. 6d. on Ist September] 


Ir you are at the Common Law Bar and you meet a solicitor 
socially he will in all probability say: ‘We do mostly 
Chancery work,”’ or, if that is too blatant an untruth, “‘ I don’t 
deal with the litigation side in our office.” 

Many solicitors, on meeting a barrister, think it incumbent 
on themselves to offer an immediate excuse for not sending 
him work. Alternatively, they may talk expansively of the 
briefs they might send him—and not send them. 

‘‘ That’s really very interesting, Mr. Green. We're looking 
for someone who'll take our small work in the county court. 
Our man’s getting too big for it.” 

You murmur something about its being very kind of him, 
cr its being very nice, or you just give a sort of cough and go 
a bit red in the face. 

‘Let me see—where are your chambers ?”’ This certainly 
looks like business. You answer that question immediately 
and with accuracy—and at dictation speed. 

“As a matter of fact we've got a small thing at Ilford 
next Wednesday. I’m not sure if my clerk’s briefed anyone 
yet. D’you happen to be free ? But, of course, you wouldn’t 
know without your clerk.” 

Wouldn’t you? You're almost perpetually free. But it 
wouldn’t do to say so too obviously. On the other hand, you 
don’t want to misrepresent your practice to him. 

“I think I am, as a matter of fact,’ you say. (Those five 
words, “as a matter of fact,”’ serve many useful purposes. 
They are not infrequently used when it is not a matter of 
fact.) 

“ Splendid. 
me a ring.” 

Now you are really getting somewhere. 

“ Or better still—I’'ll ring him.” 

Not better still at all. He never does ring. 
him six months later, and he hasn’t forgotten. 
on the back. 

“ Hullo—hullo—how are you? Taking silk yet ? Sorry 
about that thing I mentioned to you, but my clerk had 
already briefed someone else. Pity. We lost it.” 

You murmur something which you think is appropriate. 

“ That’s all right, old boy. It won’t break us exactly. ”’ 
(Guffaws.) ‘‘ I’ve had one or two other things since then, 
but I thought they’d be too small for you. Making quite a 
name for yourself—I expect—by now.” 

‘ Oh—well— ”’ you say modestly, being ready to take up 
that little matter with your conscience later. 

“ As a matter of fact,’’ proceeds your tormentor, “it is a 
bit of luck our meeting to-day. I can pick your brains. 
You know all about landlord and tenant, I suppose ? ”’ 

Conscience is now of no account. Expediency, on the 
other hand, calls for caution. 

“ Oh—well——”’ you say again. 

‘‘ Well—it’s like this. I’ve got a client—a nasty piece of 
work really—but that’s another story—and he owns a lot 


Well—perhaps you'll get your clerk to give 


But you meet 
He slaps you 


of property down at . . . now, I can never remember the 
name of the place—never mind—somewhere in the south. 
Now this chap... .” 

He then proceeds to tell you a lengthy story involving six 
different parties, four Acts of Parliament and three leading 
cases. You have heard of two of the Acts of Parliament and 
even read one or two of the sections (one Act contains eighty 
and the other sixty sections) ; you have a vague idea of the 
third and you're quite right in not recognising the fourth 
as he’s misquoted it. Finally, he says: ‘‘ Now he hasn't 
a hope, has he?” 

You pause foramoment. ‘Oh, well,’’ seems inappropriate. 

“Now don’t be prejudiced by what I say. I want your 
opinion. Don’t often get a chance like this—and no fee.” 
(Guffaws.) 

“Well,” you begin—and at that moment you are saved 
by your hostess. 

“Now you two lawyers,” she says, “ break it up,’’ and she 

leads you away. Half an hour later you are with a beautiful 
blonde, talking about yourself at length and tediously (having 
first explained why you haven’t done any murder cases) 
when you get a tap on your arm. 
Got to go now, dear boy. Look—I’ll tell you what .. . 
I’ll send the papers down to your chambers and you give me 
an opinion. Professionally, I mean. Shame to ask you at a 
party. Cheerio.” 

Six months later at a golf club he accosts you in the bar. 

“ Hullo, there. What a bit of luck. I’ve been wanting to 
explain to you about that case I never sent you.”’ 

The odd thing about this type is that he glways remembers 
exactly what particular story he’s told you—and this in spite 
of the fact that he’s told plenty of others to your colleagues. 


“6 


“You know I said I never liked the fellow. Well—blow 
me down if he didn’t go bankrupt the next day. Well 
that put an end to that. I still think I was right. fF know 


you weren't quite so sure. However, it doesn’t matter now. 
Fortunately we'd had our costs right up to date.’ (Guffaws.) 

Well, you'll never see him in your chambers until perhaps 
many years later, when you're established as a successful 
junior. 

For the most part, in your early days, you will meet the 
managing clerks, but, of course, from time to time you will 
meet the solicitor himself. You will normally find him under- 
standing, helpful and reliable. But there are others. And 
your difficulty in your early days is to know which is which. 
It is very important to know. It has already been said that 
a brief sent to you by a solicitor may be absolutely reliable 
and it may be the reverse. A brief has been known to contain : 
“ The plaintiff is unable to give evidence as he is ill, but the 
evidence of the other witnesses should be sufficient to prove 
the case. P.S. The plaintiff is dead. It is believed that 
the other side are unaware of this, and counsel will no doubt 
do his best to cover this.” 
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That was a case where the cause of action died with the 
plaintiff. 

Only experience and an unswerving determination to 
maintain your own integrity will enable you to deal with this 
aspect of your work, but, when in doubt, you should consult 
senior members of your chambers. 


As you become more experienced and get to know your 
clients better you should encourage them to come to you at 
an early stage of an action. Quite a number of cases have 
been won wholly or in part by reason of the letters written 
before action. That does not mean that a false case succeeds 
because of the correspondence, but it does mean that a case, 
which ought in fact to succeed but might fail for lack of 
proof, does succeed because of the letters written in the early 
stages. Before drafting such letters it is important to be 
sure of your ground and there the solicitor is of vital conse- 
quence. Once you are committed to an unfounded allegation 
it can do incalculable harm. But conversely, if you set 
on record your case correctly at an early stage, it may be of 
great advantage to you. For example, if your client is making 
a serious allegation against someone—say fraud—if you set 
out in a letter with great care the allegations of fraud and 
invite the proposed defendant to explain his conduct or 
alternatively to pay up, he will have to commit himself to 
an explanation at an early stage in the proceedings. It may 
well be that later on that explanation will not suit his case 
at all. But then it will be too late. But don’t be led into 
making allegations against other people by a solicitor’s 
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instructions, without first assuring yourself that there is, at the 
least, a reasonable possibility that the allegations are justified. 
Horrible things will happen to you if you don’t take this 
advice to heart. 

For example, when cross-examining a witness in tlie 
county court your solicitor client may suddenly ask you to 
put to the witness that he has been convicted of a crime. 
Unless the information your solicitor has received and is 
passing on to you is correct it will rebound on you with some 
force. 

You are, as you are aware, solely dependent on your 
solicitor for paying you, and he is under no legal obligation 
to do so. Sometimes solicitors will not pay you at all and 
sometimes they will ask for a reduction on the fees. You must 
leave matters of this sort to your clerk. It is his province 
and he should know what to do in your best interests. You 
certainly don’t. You may, of course, discuss such matters 
with your clerk, but don’t dictate to him what to do. Most 
solicitors pay in full and without question, but there is a 
tendency on the part of less reputable firms to take advantage 
of younger men, whose clerks don’t like to give offence by 
refusing work without payment in advance. 

It is seldom worth making a complaint to The Law Society, 
though if it is proved that a solicitor has been paid by his 
client, the Society will make him pay the barrister. There 
are exceptions to most rules, but on the whole you should leave 
all questions of fees to your clerk and get on with your work. 


© Henry Cecit 1958. 


HERE AND THERE 


EXPERT GUIDANCE 

Ir a highly placed dignitary of the Church of England were 
to write an article about the clerical hierarchies of Greece or 
Poland, or if a literary major-general, with the right contacts 
in Fleet Street, were to give us a vivid account of the day- 
to-day life in the armies of Guatemala or Japan, we would 
listen with respect and interest and even, most likely, believe 
what they said. We would accept their status and quali- 
fications as admitting them to that swelling category of 
“experts,’’ omnipotent, omniscient, infallible, whose cpse 
dixit currently exercises so potent an influence on our lives and 
destinies ; medical “‘ experts,’’ scientific “‘ experts,’’ inter- 
planetary “‘ experts,” all readily spring up on any contingency 
with an incontrovertible or, anyhow, an uncontroverted, 
judgment. But would we be right in our self-abnegating 
acceptance ? Not, I fear, necessarily. Faulty deduction 
from the known, of the nature of the unknown or the half- 
known, is not confined to the inexpert. You realise that 
when it is about you and your own doings that some “ expert ”’ 
is making deductions from the outside. 


“ce 


ENGLISH “ TRIAL LAWYER” 
TAKE, for example, some rather remarkable statements 
about the English legal system recently propounded by an 
American judge in an American legal periodical. Since he 
was full of admiration for it and his intentions were wholly 
complimentary, it seems almost impolite or ill-natured to 
tell him that he has got us all wrong. His theme was the 
superiority of the general run of English advocates and the 
reasons for it. ‘‘ In England,” he says, “it has never been 
assumed that any lawyer can try” (or, as we would say, 


conduct) ‘‘a case.’’ So far, so good. “No law or rule of 
court prevents any lawyer from doing so but their tradition 
has built up a system which at once gives the maximum aid 
to the courts and the maximum protection to the public. 
Only long-standing tradition separates the solicitor from the 
barrister and restrains the latter from having any ‘ clients’ 
except solicitors, who ‘send them briefs ’.” A footnote 
summarises the barrister’s training : “‘ In England an aspiring 
trial lawyer for a moderate fee plus whatever service he 
performs goes into the office of an established barrister for 
whom he ‘devils’ for a period of six months to a year, 
learning step by step the analysis of a case and its issues, 
interviewing witnesses, preparing our equivalent of a trial 
brief . . . Even after a year he may still work for a barrister 
as a professional assistant for a long time before he conducts 
trials on his own.”’ Lacking such a training, “it would be a 
foolhardy solicitor, young or old, who would go into the courts 
to try cases without the ‘internship’ or apprenticeship 
training with an established barrister. Moreover, no reputable 
solicitor would refer a case, to use our term, to a barrister 
unless that barrister had been thoroughly trained by an 
experienced trial man.”’ 
WRONG END 

OnE would hardly have believed that a stick had so many 
wrong ends to get hold of. Obviously the author knows 
something about the English system but he’s grasped some 
facts in all the wrong places and not grasped others at all. 
The trouble is, I think, that he has not grasped the essential 


nature of the duality of the English system. He has started 
with a vision of a single comprehensive figure, the American 
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England © 
needs 

trained 
men 









Vocational training is a feature in our homes and on 
the ‘Arethusa’. When they leave us the boys and girls 
in our care are well grounded in their chosen career. 
Will you help us to continue this valuable contribution 
to the Nation’s wealth by sending a donation to the 


SHAFTESBURY HOMES & 
ARETHUSA TRAINING SHIP 


PATRON H.M THE QUEEN 
Please send your donation to Mr. F. A. Thorp the General Secretary 


164 SHAFTESBURY AVENUE, LONDON, W.C.2 












LAID ON 
WITH A 
TROWEL 


There is no safer, 
more solid invest- 
ment than in bricks 
and mortar. Over 
the pastcenturythe 
Halifax Building 
Society has built up 












410% a tradition of security — based 
ou nave ew? oy on a sound financial policy and 
WY inves of palit? an acute sense of responsibility 





for every £1 invested. It is a 
tradition which will safeguard 
your investment too ! 


The Regular Savings Department is 
ideal for smaller savings. Interest 
at 33% with income tax paid by 
the Society. 


HALIFAX BUILDING SOCIETY 


HEAD OFFICE * HALIFAX, YORKSHIRE 
London: 51 Strand W.C.2 & 62 Moorgate E.C.2 


Consu't Telephone Directory for address of nearest office 
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Kennedy's 


CIVIL SALVAGE 


Kennedy is everywhere accepted as the great standard 
work on civil salvage. It is of unrivalled authority in 
the courts and at arbitration, and of infinite value to 
the shipping community of the world. 

Kennedy has always been renowned not only for its 
authoritative statements of principle but also for its 
value as a case-book. It has now undergone the 
most thorough overhaul and modernisation, and this 
new edition marks a great increase in condensations 
of modern cases and verbatim quotations from 
judgments, up to and including 1958. 

The new Kennedy will remain the leading authority on 
this exceptionally interesting and difficult subject. 
Fourth edition by KENNETH C. MCGUFFIE 

THE LIBRARY OF SHIPPING LAW 


£5 7s. 6d. post paid 


x 6K * 


Wurtzcburg on 


BUILDING SOCIETY LAW 


The editor of Wurtzburg modernised it so well in the 
last edition that little in the way of rearrangement was 
necessary to keep the work in line with current practice. 
Accordingly Mr. Mills has been able to concentrate in 
this edition on ensuring that the work is as up to date 
as possible. 
Wurtzburg is the standard work for both students and 
practitioners. It has again been fitted to answer the 
legal problems of all in the building society world. 
Eleventh edition by JOHN MILLS 
assisted by BRYAN J. H. CLAUSON, 
Barristers-at-Law 


£2 12s. post paid 
* * * 


A. Vali 


SERVITUDES OF 
INTERNATIONAL LAW 


This book deals with the history, theory and practice 
of international law in respect to rights in foreign 
territory. Stress is laid on the actual practice of states 
and international courts in this branch of international 
law. 

So many of the problems discussed are in the forefront 
of international controversy, that no one interested or 
engaged in international affairs can afford to miss it. 


Second edition £2 12s. post paid 





SWEET & MAXWELL @ STEVENS & SONS 


3 Chancery Lane, London, W.C.2 


Please mention ‘‘ THE SOLICITORS’ JOURNAL ”’ when replying to Advertisements 
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lawyer, and then divided it horizontally. It would have been 
far nearer the truth to have divided it vertically. Barristers 
and solicitors do not represent the upper and lower storeys of a 
building, so that when the lift rises to the upper storeys it 
leaves the lower behind. It was by so viewing them that the 
author came to assign to the English “ trial lawyer” such 
inappropriate functions as interviewing witnesses and 
preparing the trial brief. Actually, the barrister and the 
solicitor are rather like Siamese twins, an ad hoc partnership 
of two specialists, each performing his specialised function 
throughout the whole process of an action, preparation and 
hearing. The fact that it is an ad hoc partnership gives English 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, “ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted: 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Option to Continue on Yearly Tenancy—SERVICE 
oF Form $ 

Q. We act for a client whose deceased mother was a tenant 
of a flat under a tenancy agreement for three years from 
24th June, 1940, such agreement containing a clause that 
“the tenant performing and observing the covenants in this 
agreement may have the option to continue on a yearly 
tenancy.”” The mother continued to occupy the flat until 
her death some years ago. Our client was living with her 
mother and she was the sole beneficiary under her mother’s 
will and she obtained probate of such will. On the 24th March 
last our client was served with a Form S notice under the 1957 
Rent Act notifying her that her right to retain possession 
would cease on 6th October next (the tenancy having ceased 
to be a controlled tenancy under the Act). Are the landlord’s 
solicitors correct in asserting that the tenancy can be 
terminated at the date mentioned or, having regard to the 
fact that our client’s tenancy was probably a yearly one, is 
she entitled to say that she is entitled to continue to occupy 
the flat until she is served with a half-year’s notice terminating 
the tenancy on 24th June in any year? It is our client’s 
wish, if possible, to continue in possession until 24th June, 
1959. 

A. If the client’s tenancy was a contractual tenancy on 
6th July, 1957, we agree that the Form S notice served on 
24th March, 1958, is bad. The tenancy, if contractual, is 
one to which the Rent Act, 1957, Sched. IV, para. 2 (1), 
applies, and a Form 5S notice served before 29th September, 
1957, would, we consider, have determined the contractual 
tenancy on 24th June, 1958, and the right to possession on 
6th October, 1958, by virtue of sub-paras. (4) and (5) of 
para. 2; but a notice served after that date purporting to 
determine the right to possession would be ineffective. 


In The Law Society’s Preliminary Examination held on 
7th July twenty-eight candidates passed, and in the Intermediate 
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legal process its essential flexibility. That, | think, was what 
impressed the American observer, hazy though he was about 
the way it was achieved. The English system is not “a form 
of starched white collar feather bedding,” he said, enthusiastic- 
ally scrambling his metaphors and evoking a vision of the stiff 
traditionalist Queen’s Counsel so rigidly correct that he will not 
remove his high winged collar even to sink into his great 
patrician four-poster feather bed. On the contrary, he 
declared, it is “‘a revelation to see an English barrister at 
work. Almost without exception they are a match for our 
best trial lawyers and that is very high praise.”” Let us 
thankfully accept that praise without further cavil. 
RICHARD Ror, 


PROBLEMS 


It is, however, in our opinion, open to doubt whether thx 
tenancy is a contractual and not a statutory one, the presump- 
tion being that the client’s mother, not having exercised the 
option (either before or after 24th June, 1943: see Rider v. 
Ford [1923] 1 Ch. 541), became a statutory tenant when she 
retained possession after term expired (Morrison v. Jacobs 
[1945] K.B. 577), so that the client’s tenancy would be a 
statutory tenancy created by the operation of the Increase 
of Rent, etc., Restrictions Act, 1920, s. 12 (1) (g). There may 
be conduct which (coupled with the existence of the option) 
would justify the inference of the creation of a contractual 
tenancy, cither between the mother and the landlord or 
between the daughter and the landlord (see Maves v. Hands 
(1953), 103 L.J. News. 416 (county court); Railway 
Executive v. Salter {1952) C.P.L. 803), when, of course, the 
Morrison v. Jacobs presumption would be rebutted and the 
Form S notice served be void. 


Fixed Term Tenancy—Notice To Quit 

Q. By written agreement made 30th September, 1957, our 
client granted a furnished tenancy of certain premises for a 
period of nine months expiring on 30th June, 1958, the 
tenancy having expired by effluxion of time. The tenant 
has refused to vacate. We understand the rateable value is 
less than £40. By the Rent Act, 1957, it is provided that 
any tenant whether furnished or unfurnished and whether 
controlled or not is entitled to four weeks’ notice. It is also 
provided that the protection offered to furnished tenants 
still applies where the rateable value is under £40. Our 
understanding of the position is that, the tenancy having 
expired, the ex-tenant is now no longer a tenant within the 
meaning of the Rent Act provisions and he is entitled neither 
to a four-week notice nor to any protection as a furnished 
tenant and that possession proceedings can be instituted 
forthwith without any notice to quit or any other formalities. 
Your views would be appreciated. 

A. In our opinion, the minimum length of notice to quit 
provisions of the Rent Act, 1957, s. 16, have no application 
to a fixed term tenancy, which is determined by effluxion 
of time and not by notice to quit, and the tenant is not 
entitled to any notice. We also agree that, even if the 
Furnished Houses (Rent Control) Act, 1946, still applies to a 
letting of the premises, that Act does not, and never did, 
afford protection in the way of security of tenure to a tenant 
holding for a fixed term : it would have enabled the tenant 
to seek a reduction of rent (under s. 2), but the security of 
tenure provisions of s. 5 (and those of the Landlord and 
Tenant (Rent Control) Act, 1949, s. 11) were and are 
inapplicable to such a tenancy. 


Examination held on 26th and 27th June five candidates passed 
the Law Portion, First Class, and 128 candidates passed. 
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OF CASES 


The Notes of Cases in this issue are published by arrangement with the 


Council of Law R 


ting, and full reports will be found in the Weekly Law Reports. 


Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


VALIDATION OF IMPERFECT CHARITABLE TRUSTS : 
TRUSTS OF MEMORIAL FUND FOR MARINE CADETS 
KILLED IN ROAD ACCIDENT VOID FOR 

UNCERTAINTY 
In re Gillingham Bus Disaster Fund 
Bowman and Others v. Official Solicitor and Others 
Lord Evershed M.R., Romer and Ormerod, L.JJ. 2nd July, 1958 

Appeal from Harman, J. ({1957] 3 W.L.R. 1069; 101 Sot. J. 974.) 

On 13th December 1951, following a road accident in which a 
number of Royal Marine cadets were killed and injured, the 
plaintiffs, the then mayors of the surrounding towns, Gillingham, 
Rochester and Chatham, wrote, by the town clerk of Gillingham, 
the following letter which was published in the Daily 
Telegraph: “‘. . . the mayors .. . have decided to promote 
a Royal Marine Cadet Corps Memorial Fund to be devoted, 
among other things, to defraying the funeral expenses, caring 
for the boys who may be disabled, and then to such worthy 
cause or causes in memory of the boys who lost their lives as 
the mayors may determine.”’ In response to the appeal, the 
public contributed nearly £9,000, partly in large sums from 
known persons but mainly anonymously as a result of street 
collections, football matches, whist drives, and so forth. The 
plaintiffs, as trustees, spent about £2,368 in defraying funeral 
expenses and caring for the disabled, but as the proprietors of 
the bus which had caused the damage accepted liability, the 
remainder of the fund was surplus. Accordingly, the plaintiffs 
took out a summons asking whether the trusts affecting the fund 
were valid charitable trusts, whether under the Charitable Trusts 
(Validation) Act, 1954, or otherwise, and whether the surplus was 
applicable cy-prés for charitable purposes or was repayable to the 
donors on a resulting trust. Harman, J., decided that the trusts 
were void for uncertainty and that the Act of 1954 did not apply 
to validate them. The plaintiffs appealed. 

Lorp EVERSHED, M.R., referred to the distinction drawn in the 
Act between (1) an imperfect trust provision, (2) the “‘ instrument ” 
in which the imperfect trust provision was contained, and (3) the 
‘disposition ’’ or ‘‘ covenant ’’ to which the Act was expressed 
to apply. It was conceded that the prior obligations of funeral 
expenses and caring for disabled boys were non-charitable but 
it had been submitted that the residual obligation in favour 
of ‘worthy causes’? was an ‘imperfect trust provision ’”’ 
within the meaning of the Act. But to come within the Act, 
even if that were so, it was further necessary to show that the 
surplus remaining in the mayors’ hands had been the subject of a 
disposition or dispositions to be held or applied for objects 
declared by ‘‘ the imperfect trust provision,” and for no other 
purpose. Reliance had been placed ons. 2 (3) of the Act but tocome 
within that provision it had to be shown that the ‘“‘ dispositions ”’ 
consisting of the donors’ contributions were effective to ‘‘ create ’’ 
separate and distinct interests in the subject-matter of their 
contributions in favour of the worthy causes selected by the three 
mayors. That was not so. No doubt a contributor must be 
taken to have transferred the property in his gift to the mayors 
with the intention of its being held and applied by them for the 
purposes stated in the appeal. But it did not follow that a 
contributor thereby and by his act alone “‘ created’ an interest 
in the subject-matter of his gift in favour of the worthy objects. 

Romer, L.J., delivered a concurring judgment. 

ORMEROD, L.J., dissenting, said that contribution to the fund 
on the understanding that it would be dealt with on the terms of 
the appeal letter constituted a disposition of property creating 
interests in those terms, the actual ‘‘ creating ’’ being done in 
each case by the contributor. If there was a right to ensure that, 
after satisfying specified objects, the residue of a fund should be 
applied for other purposes, that was an “ interest ’’ even though 
it might be contingent on the existence of a fund for disposal. 
Appeal dismissed. 

APPEARANCES: Denys Buckley (Treasury Solicitor); J. V. 
Nesbitt (Sharpe, Pritchard & Co., for Town Clerk, Gillingham) ; 
Evic Griffith (Official Solicitor). 


[Reported by Miss E. Dancerrig_p, Barrister-at-Law] (3 W.L.R. 325 


RESTRICTIVE PRACTICES: SUPPLIES OF TYRES 
SUBJECT TO CONDITION AS TO RESALE PRICES: 
“ NOTICE OF THE CONDITION ” 


Goodyear Tyre and Rubber Co. (Great Britain), Ltd. v. 
Lancashire Batteries, Ltd. 


Lord Evershed, M.R., Romer and Ormerod, L.J J. 
8th July, 1958 

Appeal from Upjohn, J. ({1958] 1 W.L.R. 655; ante, p. 453.) 

The plaintiffs, who were manufacturers of motor-car tyres, 
sought an interlocutory injunction to restrain the defendants 
from selling the plaintiffs’ products at prices below those fixed 
by the plaintiffs’ price list and contrary to the conditions of 
sale thereby imposed. The British Motor Trade Association 
circulated a large number of traders (amongst whom were the 
defendants) setting out, first, the general effect of s. 25 of the 
Restrictive Trade Practices Act, 1956, and, second, stating that 
certain manufacturers and concessionaires (among whom were 
the plaintiffs) supplied their products for resale subject to a 
condition that those products were sold at a certain price, details 
of which could be obtained on application to the respective 
manufacturers and concessionaires whose addresses were given. 
The defendants received one of these circulars on 31st May, 
1957. In February, 1958, the defendants offered for sale some 
of the plaintiffs’ products at a discount of 2s. in the pound on 
the price as shown in the plaintiffs’ price list. Upjohn, J., 
dismissed a motion for an interlocutory injunction to restrain 
the defendants, on the ground that s. 25 (1) had not been complied 
with because the circular was not an express notice of the actual 
terms and conditions sought to be enforced. The plaintiffs 
appealed. 

Lorp EversHED, M.R., said that it was necessary that the 
retailer should have notice of the condition. It would not be 
sufficient to prove that he knew that there was a condition of 
some sort affecting the goods, but he did not have to have know- 
ledge of the actual terms of the condition. The patent cases 
(such as National Phonograph Co. of Australia v. Menck [1911 
A.C. 336 and Columbia Graphophone Co., Ltd. v. Murray (1922), 
39 R.P.C. 239) were not, as Upjohn, J., had said, in point, but 
the principles deducible from the “ railway ticket ’’ cases such 
as Thompson v. London, Midland and Scottish Ry. Co. [1930 
1 K.B. 41 did apply, and showed that it was possible to have a 
binding notice of a condition although the exact terms had not 
been put under one’s nose. Those were cases of express contract, 
but s. 25 (1) was in substance dealing with contracts and putting 
the ultimate trader with notice into the position of an original 
contractor. The defendants had been told that their supplies 
were subject to a condition that the tyres should not be sold at 
less than the list price and they had been told where to get 
particulars of the proper price. That was sufficient notice of the 
fact of the condition to satisfy s. 25 (1). 

RoMER and ORMEROD, L.JJ., agreed. Appeal allowed. 

APPEARANCES: G. T. Aldous, Q.C., and S. J. Waldman 
(Osmond, Bard & Westbrook); D. Mervyn Davies (Gregory, 
Rowcliffe & Co., for Read, Roper & Read, Manchester). 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law) [1 W.L.R. 857 


HUSBAND AND WIFE: ANTE-NUPTIAL SETTLE- 
MENT: ABSOLUTE GIFT BY WIFE TO HUSBAND: 
NO ELEMENT OF PERIODICAL PAYMENTS 
REMAINING TO BE MADE UNDER SETTLEMENT 
AT DATE OF DECREE ABSOLUTE : NO JURISDICTION 
IN COURT TO VARY SETTLEMENT: MATRIMONIAL 
CAUSES ACT, 1950, s. 25 
Prescott (formerly Fellowes) v. Fellowes 
14th July, 1958 
ante, p. 271.) 


Hodson, Romer and Sellers, L.J J. 
Appeal from Stevenson, J. ([1958] 2 W.L.R. 679 ; 
On the day before their marriage in June, 1953, a husband and 

wife entered into a deed-endorsed ‘‘ Settlement on Marriage.”’ 
By cl. 1 the wife agreed ‘‘ in consideration of’’ the intended 
marriage to transfer to the husband ‘as an absolute gift 
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unaffected by anything hereinafter contained "’ securities to the 
value of £15,000. By subsequent clauses the wife covenanted 
to provide him with a loan of £20,000 if at any time before 
31st December, 1955, he became qualified for membership of 
Lloyd’s, in which event interest on the loan might become 
payable by him. Membership of Lloyd’s required the husband 
to show assets to the value of £35,000. On 20th July, 1953, 
securities to the value of £15,000 were transferred to the husband. 
He did not become a member of Lloyd’s, either before 
31st December, 1955, or at all, and accordingly the provisions 
in the deed as to the loan were never implemented. The marriage 
was dissolved on the wife’s petition on the ground of her husband’s 
desertion of her, the decree nisi being made absolute ‘on 
28th January, 1958. The wife applied to the court to vary the 
provisions of the deed as an ante-nuptial settlement under s. 25 
of the Matrimonial Causes Act, 1950, asking that the securities 
or the sum of £15,000 representing their value should be returned 
to her. Stevenson, J., held that the deed treated as a whole 
was an ante-nuptial settlement, notwithstanding the words 
“absolute gift’ in cl. 1; and he ordered an inquiry as to what 
investments or securities now represented the assets transferred 
to the husband. The husband appealed. 

Hopson, L.J., in a reserved judgment, said that the material 
date for the purposes of the court’s inquiry was the date of 
the decree absolute of divorce, as had been established in 
Dormer (otherwise Ward) v. Ward {1901} P. 20. The position 
at that date was that, whether or no the deed in question, 
taken as a whole, might be treated as an ante-nuptial settlement, 
the only property which could then be dealt with by the court 
as property settled was the £15,000 or the securities representing 
that sum. The transfer of securities was expressed to be an 
absolute gift to the husband, and though that was not strictly 
accurate for it was made for good consideration, namely marriage, 
there was no settlement in the ordinary sense of the word as 
used by conveyancers. Despite the wide interpretation given 
to s. 25 and its predecessors, it did not follow that every 
payment made and every present given by one spouse to the 
other constituted settled property. Gifts had been recognised 
by the courts as outside the scope of the section, and in this 
case the matter was concluded in favour of the husband 
by the decision of the Court of Appeal in Hubbard (otherwise 
Rogeys) v. Hubbard [1901] P. 157 in which it had been held 
that a deed by which a husband assigned to a trustee a house 
and some furniture on trust to assign the same at once to the 
wife absolutely and the trustee did so assign was not a settlement 
in any sense and could not be a settlement within the section 
corresponding at that date to s. 25. Not every payment made 
and every present given by one spouse to another constituted 
settled property. But if there was a gift by one spouse to another 
or a payment made in consideration of marriage, and if periodical 
payments in relation thereto still remained to be made at the 
time when the court had to inquire into the existence of a settle- 
ment under s. 25, then there remained “ property settled ’”’ in 
relation to which the court might make an order under s. 25. 
But, in the present case, the court had no jurisdiction to make 
such an order. The appeal should be allowed. 

Romer, L.J., concurring, said that the transfer of securities 
here was an absolute disposition of property in favour of a 
spouse and, not being a provision in the nature of periodical 
payments, could not be treated as a “settlement” for the 
purposes of s. 25; from which it followed that the property 
comprised in such a disposition was not “ property settled ”’ 
with reference to which an order could be made. 

SELLERS, L.J., agreed with the judgments delivered. 
allowed. 

APPEARANCES: Gerald Gardiner, Q.C., P. R. Hollins and 
A. B. Ewbank (P. R. Kimber, for Norman Caney, Putney) ; 
Roger Ormrod, Q.C., G. H. Crispin and T. Coningsby (Culross 
and Co.). 


Appeal 


(Reported by Miss M. M. Hix, Barrister-at-Law] [3 W.L.R. 288 


Chancery Division 


INFANT: DIPLOMATIC IMMUNITY 
In re C. (an Infant) 
Harman, J. 10th June, 1958 
Procedure summons. 
An infant boy was born in Greece of Greek parents in 1943. 
The mother having been killed in 1947, the father remarried in 
1951, and to a large extent handed over control of the boy to the 
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present wife (the applicant in these proceedings). In 1956 
the father obtained employment in the Greek Embassy in London, 
and as such was entitled to diplomatic immunity. At the same 
time he became separated from the applicant. He wished to 
send his son back to Greece to continue his education there, but 
the applicant sought to have him made a ward of court. The 
father took out a procedure summons to have the applicant’s 
originating summons set aside on the ground that the diplomatic 
immunity of the father extended to the son. 

HARMAN, J., said that the Diplomatic Privileges Act, 1708, 
s. 3, provided that any ambassador or domestic servant of such 
ambassador was entitled to diplomatic immunity. Lord 
Phillimore in Engelke v. Musmann [1928] A.C. 433 was of opinion 
that this immunity extended to the wife and children living 
with the ambassador and there could be no doubt that the 
immunity also extended to the family of the staff. The question 
was whether the father had so far surrendered his parental rights 
as not to be able to claim his son as a member, for this purpose, 
of his family. He had not surrendered his control over the boy’s 
education having always had a say as to the school to which he 
should go. His lordship had come to the conclusion that the boy 
was a member of the family of the father and was a person to 
whom diplomatic immunity should be extended, just as it was 
to the father. Accordingly, the court had no jurisdiction to 
entertain the application and the proceedings would be set aside. 
Order accordingly. 

APPEARANCES: J. V. Nesbitt (Rutland & Crauford); D. A. 
Thomas (J. D. Langton & Passmore). 


(Reported by J. D. Pennincron, Esq., Barrister-at-Law) [3 W.L.R. 309 


LANDLORD AND TENANT: BUSINESS PREMISES : 
COVENANT NOT TO SLEEP ON PREMISES: 
CONSTRUCTION 
City and Westminster Properties (1934), Ltd. v. Mudd 
Harman, J. 2nd July, 1958 

Action. 

In 1941 the defendant became the tenant of premises, 
comprising a ground floor shop and basement described as a 
lock-up shop, for a term of three years during which he was 
allowed by the landlords to sleep in an office behind the shop. 
3y a lease dated 5th April, 1944, the plaintiffs let the premises 
to the defendant for a term of three years, the defendant 
convenanting not to use the premises except as a shop for his 
business. The defendant continued to sleep behind the shop 
and during this period he fitted up the basement rooms for 
residential purposes. The plaintiffs knew that the defendant 
slept on the premises from time to time. In 1947, the defendant 
asked for a new lease and in May the plaintiffs’ solicitors sent a 
draft, which contained a covenant by the lessee: ‘‘ To use the 
demised premises as and for showrooms, workrooms and offices 
only and not to use exercise or carry on (certain specified trades 
and businesses) ‘ and not to permit or suffer the demised 
premises or any part thereof to be used as a place for lodging 
dwelling or sleeping.”” On 27th October, 1947, the defendant's 
solicitors returned the draft, having struck out the last part of 
the covenant, and enclosed a letter saying that the defendant 
had been sleeping on the premises for some time. The plaintiffs’ 
agent told the defendant orally that if he signed the lease the 
plaintiffs would make no objection to his continuing to reside 
there ; as a result of that the defendant was willing to complete. 
On 10th February, 1948, the lease and counterpart were exchanged, 
the lease omitting the words which had been struck out of the 
draft by the defendant’s solicitors. After the execution of the 
lease the defendant continued to reside and carry on business 
on the premises. In May, 1956, the defendant asked for a new 
lease, and the plaintiffs’ managing director, having visited the 
premises and learned that the defendant was living there, wrote 
giving the defendant notice to quit. In an action for forfeiture 
of the lease on the ground of breach of covenant, the defendant 
denied that he was in breach having regard to the plaintiffs’ 
state of knowledge at the time the lease was made, and alleged 
that the plaintiffs had waived the covenant or, alternatively, 
were estopped from relying on it. 

HARMAN, J., said that if the demised property consisted in 
part of trade premises and in part of living quarters, it was 
natural to give the covenant a meaning which confined its 
operation to the trade portion and did not make the rest of the 
property unusable. This shop and basement were not, on the 
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face of it, suitable for a dwelling-house. They were adapted for 
shopkeeping. Consequently, a covenant to use for showrooms, 
workrooms and offices only, coupled with a restriction covering 
a wide area of trades, clearly meant that the property was to 
be used for trade purposes only and then only for certain trades, 
and that to use the property as a dwelling-house was a clear 
breach of covenant. On this point, therefore, the plaintiffs 
succceded. As to the question of rectification, the defendant 
argued that both sides did in fact intend that the defendant should 
be allowed to reside ; but even if that was so, there was clearly 
no common intention to insert such a provision in the lease, 
for the very clear reason that the plaintiffs wished to avoid the 
mischief of the Rent Restrictions Acts. The plea of rectification 
therefore failed. On the issue of waiver, nothing proved here 
amounted to a release by the landlord of his rights. He knew 
that the tenant was using the property to sleep in, but he did not 
know more than that. At that he was willing to wink, but there 
was no release of the covenant or an agreement for a new 
letting. Therefore, the plea of waiver failed. 

There remained the so-called question of estoppel. ‘This was 
not a case of a representation made after contractual relations 
existed between the parties to the effect that one party to the 
contract would not rely on his rights. Accepting the defendant’s 
evidence, it was a case of a promise made to him before the 
‘xecution of the lease that, if he would execute it in the form 
put before him, the landlord would not seek to enforce against 
him personally the covenant about using the property as a shop 
only. The defendant said that it was in reliance on that promise 
that he executed the lease and entered on the onerous obligations 
contained in it. Therefore, there was a clear contract acted on 
by the defendant to his detriment and from which the plaintiffs 
ould not be allowed to resile. The result was that on this point 
the defence succeeded. Judgment for the defendant. 

\PPEARANCES : John Bradburn (l’orbes & Son); David Kemp 
ind l. P. Gvaham-Divon (Groos, Guest, Lowden & Hazell). 


{Reported by J. D. PenninGron, Esq., Uarrister-at-Law} [3 W.L.R. 312 


Queen’s Bench Division 

CONSENT REQUIRED TO INSTITUTION OF 
PROCEEDINCS UNDER NATIONAL INSURANCE ACT, 
1946: WHETHER PROSECUTOR ENTITLED TO PROVE 

CONSENT AFTER CASE CLOSED 
Price v. Humphries 
Lord Goddard, C.J., Devlin and Ashworth, JJ. 
7th July, 1958 

Case stated by Worcester justices. 

\t the hearing of informations charging the defendant with 
offences under the National Insurance Act, 1946, the defendant 
pleaded not guilty, and after the case for the prosecution was 


IN WESTMINSTER 


ROYAL ASSENT 


the following Bills received the Royal Assent on Ist August: 
Agriculture 
Appropriation 
Birmingham Corporation 
British Transport Commission 
Chequers Estate 
Children 
City of London (Various Powers) 
Falmouth Docks 
Falmouth Harbour 
Finance 
Insurance Companies 
Interest on Damages (Scotland) 
Landlord and Tenant (Temporary Provisions) 
Local Government and _ Miscellaneous 
Provisions (Scotland) 
Medical Act, 1956 (Amendment) 
Merchant Shipping (Liability of Shipowners and Others) 


Financial 


‘Vol. 102) 583 


closed submitted that there was no case to answer on the ground 
that the prosecution had failed to prove that the proceedings 
had been instituted by or with the consent of the Minister or 
other officer as required by s. 53 (1) of the Act, and that since 
the case for the prosecution had been closed, evidence of such 
consent could not be admitted. The prosecutor stated that the 
consent was available for production if required, but the justices 
were of the opinion that the objection was good in law, since it 
was clear from the decision in R. v. Dav (1940), 27 Cr. App. K 
los; (1940) 1 All E.R. 402, that after the close of the case for 
the prosecution no further evidence should be allowed to be 
adduced by the prosecution unless it was evidence upon any 
matter which arose ev impyroviso or the necessity for which no 
human ingenuity could have foreseen ; and they considered that 
the authorisation of the proceedings was not such a matter. They 
therefore dismissed the informations. The prosecutor appealed 


DEVLIN, J., giving the first judgment, said that proceedings in 
summary jurisdiction of the kind in question were “ instituted ”’ 
by the laying of an information. The point at which the consent 
or authority must be proved was when the summons was issued 
and it was the duty of the clerk to the justices or the justice 
issuing the summons to see that the requirements of s. 53 were 
complied with, otherwise the summons would be bad rhe 
usual practice was for the prosecutor to produce the consent at 
the hearing, but if he failed to do so, applying the principle in 
R.v. Walley (1910) 1 WK.B. 364, there was a presumption that the 
summons was properly issued and if he was allowed to close his 
case he had done all that was necessary and the summons was 
presumed to be good and properly authorised. If the defence 
wanted to challenge that, the objection should be taken before 
the prosecutor’s case was closed. Where what was in issue was 
simply the question whether or not the proceedings were properly 
authorised, no really about re-opening the 
prosecutor’s case and therefore the decision of the justices was 
wrong and the case should go back to them in order that they 
might proceed with the hearing of it. 


question arose 


LorD GoppARD, C.]., said that in a case such as this justices 
would do well to bear in mind that there was a distinction between 
an objection which went to the merits and one which went only 
to procedure ; if it went to the merits and the prosecution failed 
to prove something upon which the guilt or innocence of the 
defendant depended, justices must be careful about allowing 
cases to be re-opened and must consider the doctrine laid down 
in ?.v. Day. But ifit was only a matter which went to procedure, 
as in this case, and in a large number of cases where a consent 
was required to the proceedings, then they should not allow an 
objection which had, so to speak, been kept up the sleeve until 
the last minute. 

\SHWORTH, J., agreed with both judgments. Appeal allowed. 

APPEARANCES: Lodger Winn (Solicitor, Ministry of Pensions 
and National Insurance). ° 


{Reported by Miss J. F. Lams, Barrister-at-Law [3 W.L.R. 304 


AND WHITEHALL 


Opencast Coal 
Park Lane Improvement 
Pier and Harbour Order (Sheerness) Confirmation 
Shell (Stanlow to Partington Pipeline) 
Slaughterhouses 
State of Singapore 
Surrey County Council 
Tees Valley and Cleveland Water 
Tribunals and Inquiries 
Wallasey Corporation 
Water 
HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Kkead Second Time: 
Angle Ore and Transport Company Bill [H.L. [29th July 
B. QUESTIONS 
INCOME TAX (EXPENSES) 
Mr. J. EF. Simon, replying to a question by Mr. Gresham Cooke 
whether the Chancellor of the Exchequer would investigate the 
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possibility of making income tax allowance available for the 
purchase of essential technical books by salaried professional 
people in connection with their work, said that the whole question 
which expenses should rank for tax relief under Schedule E had 
been reviewed before the Budget, but the Chancellor had not 
felt able to propose any extension beyond that in cl. 16 of the 
Finance Bill. [28th July. 


DECONTROLLED Houses (REPAIR) 


Mr. HeNry Brooke, refusing to introduce legislation to enable 
tenants to enforce proper standards of repair against their 
landlords when the property had become decontrolled, said that 
the repairing obligations of landlord and tenant must be a matter 
for agreement when the terms of a new tenancy were settled, 
and tenants had been repeatedly advised to take professional 


advice before entering into an agreement. (29th July. 
Courts (PRIVILEGES AND IMMUNITIES) 
The ATTORNEY-GENERAL, replying to Sir P. Agnew, refused 


to introduce legislation to codify the privileges and immunities, 
both absolute and qualified, enjoyed by barristers and solicitors 
respectively in oral proceedings in the courts and in sending 
written communications to the courts. 29th July. 
AcT: 


(TEMPORARY PROVISIONS) 


LEAFLET 


LANDLORD AND TENANT 


Mr. Henry Brooke said that a leaflet explaining the main 
provisions of the Landlord and Tenant (Temporary Provisions) 
Act would be available this week, free of charge, from local 
authorities and citizens’ advice bureaux. Over two months 
remained before notice to quit decontrolled property could take 
effect; and where a notice had been served landlord and tenant 
should study the leaflet and consider whether they could not 
make a further cffort to reach agreement on a new tenancy. 
If a three-year agreement proved impracticable, in most cases 
it should be possible at least to agree on a tenancy for a shorter 
period so as to give the tenant time to find other accommodation 
without reference to the courts. [31st July. 


INSTITUTE OF CRIMINOLOGY 


Mr. R. A. BurTLER made the following statement: “‘ Discussions 
have been proceeding with university authorities and [ am also 
consulting the University Grants Committee. I have now been 
informed by the Vice-Chancellor of Cambridge University that, 
provided the necessary funds can be made available, the university 
will be glad to consider the establishment of an institute of 
criminology, whose functions would include both teaching and 
research, as well as facilities for exchange of views and informa- 
tion with those concerned with the practical administration of 
the law. The nucleus of the institute would be the existing 
Department of Criminal Science, but it would be developed on a 
broader basis and steps would be taken to associate all interested 
faculties with its management I have told the Vice-Chancellor 
that [ warmly welcome this proposal and that I am confident 
that its fulfilment would make an indispensable contribution to 
the study of the problems of crime and the treatment of offenders.” 


[31st July. 
STATUTORY INSTRUMENTS 
Act of Sederunt (Rules of Court Amendment No. 1), 1958. 
(S.[. 1958 No. 1211 (S.53).) 4d. 


Act of Sederunt (Sheriff Court Fees Amendment), 1958. (S.1. 1958 


No. 1210 ($.52).) 7d. 
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Draft Building (Safety, Health and Welfare) (Amendment 


Regulations, 1958. 6d. 

Camberwell (Wards) Order, 1958. (S.1. 1958 No. 1195.) 

Central Midwives Board for Scotland (Amendment) Rul 
1958, Approval Instrument, 1958. (S.I. 1958 No. 1192 (S.51 
5d 

Export of Goods (Control) (Amendment No. 2) Order, 
(S.I. 1958 No. 1180.) 5d. 

Guildford, Godalming and District Water Board (No. 3 
Order, 1958. (S.I. 1958 No. 1214.) 5d. 

Import Duties (exemptions) (No. 15) Order, 1958. 
No. 1218.) 5d. 

Parts of Kesteven and City of Lincoln (Boundaries 

(S.I. 1958 No. 1175.) 9d. 

London Traffic (Prescribed Routes) (St. Albans) Regulations, 


Sd 


195s. 


(oa. 


195s 


Lincoln 
Order, 195s. 


1958. (S.1. 1958 No. 1205.) 5d. 
London Traffic (Prohibition of Waiting) (Slough) Regulations 
1958. (S.1. 1958 No. 1206.) 6d. 


London Traffic (Weight Restriction) (Hornchurch) Regulations 
1958. (S.1. 1958 No. 1207.) 5d. 

Mid-Northamptonshire Water Board Order, 1958. 
No. 1215.) 6d. 

North of Scotland Hydro-Electric 
Scheme No. 47) Confirmation Order, 1958. 
(S.54).) 5d. 


(S.1. 1958 


Board (Constructional 
(S.1. 1958 No. 1216 


Seaton Burn Valley Joint Sewerage Order, 1958. (5.1. 195s 


No. 1197.) 5d. 
Stopping up of Highways (County of Derby) (No. 9) 
1958. (S.1. 1958 No. 1183.) 5d. 


Order 


Stopping up of Highways (County of Essex) (No. 12) Order, 195s. 
(S.I1. 1958 No. 1201.) 5d. 

Stopping up of Highways (County of Kent) (No. 10) Order, 1958 
(S.1. 1958 No. 1202.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 21) Order 
1958. (S.1. 1958 No. 1203.) 5d. 

Stopping up of Highways (City and County Borough of Leeds 
(No. 1) Order, 1958. (S.1. 1958 No. 1204.) 5d. 

Stopping up of Highways (County of Lincoln, Parts of Kesteven 
(No. 1) Order, 1958. (S.1. 1958 No. 1185.) 5d. 

Stopping up of Highways (London) (No. 28) Order, 1958. (5.1 
No. 1186.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 7) Order, 
1958. (S.1. 1958 No. 1187.) 5d. 


1958 


Stopping up of Highways (County Borough of St. Helens) (No. 1 
Order, 1958. (S.I. 1958 No. 1213.) 5d. 


Stopping up of Highways (City and County 
(No. 4) Order, 1958. (S.[. 1958 No. 1184.) 

Stopping up of Highways (County of Stafford) (No. 8) Order, 1958 
(S.1. 1958 No. 1188.) 5d. 

Wages Regulation (Tin 
(S.I. 1958 No. 1217.) 5d. 

Wey Valley Water (No. 2) Order, 1958. 

White Fish Subsidy (United IXtingdom) Scheme, 1958. 
No. 1212.) 7d. 


sorough of Sheffield 
5G. 


Boxes) (Amendment) Order, 1958 


(S.I. 1958 No. 1194.) 5d 
(S.1. 1958 


OBITUARY 


Mr. H. COPLEY 
Harry Copley, solicitor, of St. Ives, died on 30th July, 
He was admitted in 1889. 


Mr. B. E. HOWE 


Mr. Benjamin Edward Howe, solicitor, of Port 
on 27th July, aged 69. He was admitted in 1911. 


Mr. T. C. HUGHES 


Mr. Trevor Charles Hughes, solicitor, of Shrewsbury, died on 
23rd July, aged 74. He was admitted in 1906. 


Mr. 


aged 92. 


Lalbot, died 


Mr. B. D. NOCKOLDS 

Mr. Bryan Douglas Nockolds, solicitor, of 

and Sawbridgeworth, died on 13th July, aged 75. 
admitted in 1909. 


3ishop’s Stortford 


He was 


Mr. J. W. ROBSON 
Mr. John William Robson, solicitor, of Cheltenham, has died 
aged 91. He was admitted in 1898. 
Me. F.C. SCOTT 
Mr. Francis Cecil Scott, solicitor at King’s Cross Station unt! 
1949, died on 19th July, aged 74. He was admitted in 1900. 
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BOOKS 


Industrial Law. Fifth Edition. By H. Samuets, M.A., of the 
Middle Temple and Northern Circuit. With a Foreword by 
Sir HaroLD Morris, Q.C., formerly President of the Inter- 
national Court. pp. xix and (with Index) 204. 1958. London: 
Sir Isaac Pitman & Sons, Ltd. £1 1s. net. 


From Whence Came You? A tale of the early beginnings of 
Free Masonry. By Morton Devutscu. pp. xiv and (with Index) 
248. 1958. New York: Philosophical Library Inc. $4.75. 


Staples on Back Duty. Seventh Edition. By Percy F. 
HuaueEs, Editor of “‘ Taxation.” pp. (with Index) 192. 1958. 
London : Gee & Co. (Publishers) Ltd. {£1 7s. 6d. net. 


The French Law of Wills, Probate, Administration and 
Death Duties. Fourth Edition. By PIERRE PELLERIN, of 
Lincoln’s Inn, Barrister-at-Law, and JEAN PELLERIN, of 
Lincoln’s Inn, Barrister-at-Law. pp. (with Index) 68. 1958. 
London: Stevens & Sons, Ltd. 7s. 6d. net. 


The Law Relating to Wills. With precedents of particular 
clauses and complete wills. Second (Cumulative) Supplement. 
3y W. J. Wititams, of Lincoln’s Inn, Barrister-at-Law. 
pp. xxiv and 112. 1958. London: Butterworth & Co. 
(Publishers) Ltd. 17s. 6d. net. 


Kime’s International Law Directory for 1958. Sixty-sixth 


year. Edited and Compiled by Puitip W. T. Kime_, O.B.E. 
pp. xiv and 528. 1958. London: Kime’s International Law 
Directory, Ltd. 15s. net. 
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RECEIVED 


De-Rating and Rating Appeals. Volume 28—1957. Edited 
by F. A. Amigs, B.A., F.C.1.S., F.R.V.A., of Gray’s Inn and 
the North Eastern Circuit, Barrister-at-Law. pp. xii and 571. 


1958. London: The Solicitors’ Law Stationery Society, Ltd. 
£3 3s. net. 

Current Legal Problems 1958. Volume II. Edited by 
GEORGE W. KEETON and GEORG SCHWARZENBERGER. pp. Vil 


and (with Index) 304. 1958. London : Stevens & Sons, Ltd. 


£1 15s. net. 


Edited by MILToNn 
1958. 


Money at Work. 
Grunpy, M.A. 
London: Sweet and Maxwell, Ltd. 


\ Survey of Investment. 
pp. x1 and (with Appendices) 244. 
17s. 6d. net. 


The Rent Act in Practice. 
Lincoln’s Inn and the 
pp. xv and (with Index) 100. 
Law Stationery Society, Ltd. 


Edited by N. D. Banks, LL.B., of 
Western Circuit, Barrister-at-Law. 
1958. London: The Solicitors’ 
15s. net. 


The History of Local Government in England. By Josep 
REDLICH and FrRANcIsS W. Hirst. Edited with Introduction 
and Epilogue by Bryan KeitTH-LucAS. pp. xv and (with 
Index) 261. 1958. London: Macmillan & Co., Ltd. 30s. net. 


Servitudes of International Law. Second Edition. 
F. A. VAut, Dr. Jur. (Budapest), Ph.D. (London). 
(with Index) 349. 1958. London; Stevens & Sons, 
£2_10s. net. 


By 
pp. xvi and 
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HIGH COURT OF JUSTICE—LONG VACATION, 1958 


NOTICE 

During the vacation, up to and including Sunday, 31st August, 
all applications “‘ which may require to be immediately or 
promptly heard ”’ are to be made to the Hon. Mr. Justice Elwes. 
No application which does not fall strictly within this: category 
will be dealt with. 

CHANCERY DIVISION 

Court business.—The Hon. Mr. Justice Elwes will sit in the 
Lord Chief Justice’s Court [see further notice below], Royal Courts 
of Justice, at 10.30 o’clock on Wednesdays, 6th, 13th, 20th and 
27th August, for the purpose of hearing such applications of the 
above nature as, according to the practice in the Chancery 
Division, are usually heard in court. 

Papers for use in court.—The following papers for the Vacation 
Judge are required to be left with the Cause Clerk in attendance 
at the Chancery Registrars’ Office, Room 136, Royal Courts of 
Justice, before 1 o’clock, two days previous to the day on which 
the application to the judge is intended to be made :— 

1. Counsel’s certificate of urgency or note of special leave 
granted by the judge. 

2. Two copies of notice of motion, one bearing a 5s. 
impressed stamp. 

3. Two copies of writ and two copies of pleadings (if any). 

4. Office copy affidavits in support and in answer (if any). 

No case will be placed in the judge’s paper unless leave has been 
previously obtained or a certificate of counsel that the case 
requires to be immediately or promptly heard, and stating 
concisely the reasons, is left with the papers. 

N.B.—Solicitors are requested when the application has been 
disposed of, to apply at once to the judge’s clerk in court for the 
return of their papers. 


QUEEN’s BENCH DIVISION 


Queen's Bench Chambers business—The Hon. Mr. Justice 


| Elwes will sit for the disposal of Queen’s Bench business in 


Queen’s Bench Judges’ Chambers, at 10.30 o’clock on Tuesdays, 
Sth, 12th, 19th and 26th August. 
PROBATE, DIVORCE AND ADMIRALTY DIVISION 
Summonses will be heard by the Registrar at the Probate 
and Divorce Registry, Somerset House, every day during the 
vacation (Saturdays excepted). 


The Hon. Mr. Justice Elwes will sit for the disposal of probate 
and divorce business in the Lord Chief Justice’s Court [see further 
notice below] at 10.30 o'clock on Thursdays, 7th, 14th, 21st and 
28th August. 

Motions and judges’ summonses may be entered by leave of a 
registrar on or before 2 o'clock on the Thursday of each week 
for hearing on the following Thursday. 

Papers for motions may be lodged at any time before 2 o'clock 
on the preceding Thursday. 

The offices of the Probate and Divorce Registries will be 
opened at 10 a.m. and closed at 4 p.m. except Saturdays. 

Urgent matters when the judge is not present in court or chambers. 
—When the judge is not present in court or chambers, application 
may be made if necessary, but only im cases of real urgency, to 
the judge personally. The address of the judge must first b« 
obtained at Room 136, Royal Courts of Justice, and telephonic 
communication to the judge is not to be made except after reference 
to the officer on duty at Room 136. Application may also be 
made by prepaid letter, accompanied by the brief of counsel, 
office copies of affidavits in support of the application and a 
minute on a separate sheet of paper signed by counsel, of thi 
order he may consider the applicant entitled to, and also an 
envelope, sufficiently stamped, capable of receiving the papers, 
Official Letter: To the 


addressed as follows: ‘‘ Chancery 
Registrar in Vacation, Chancery Registrars’ Chambers, Royal 


Courts of Justice, London, W.C.2.”’ 


Chancery Registrars’ Chambers, 
Royal Courts of Justice, 
Room 136. 
July, 1958. 
NOTICE 
By reason of the fact that structural repairs and alterations 
are being carried out beneath the Lord Chief Justice’s Court 
during the Long Vacation, the Vacation Judge will sit for court 
business in Queen’s Bench Court IV and not, as stated in the 
official Long Vacation Notice, in the Lord Chief Justice’s Court. 
Chancery Registrars’ Chambers, 
Room 136, r 
Royal Courts of Justice. 
31st July, 1958. 
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NOTES AND 


Personal Notes 

Mr. Horace Henry Langley, chief clerk to the Worcester 
County Court Magistrates, retired on 31st July after twenty-five 
years’ service. 

Mr. Duncan Bullock, second assistant solicitor in the Town 
Clerk’s department at Hastings, is leaving in September to take 
up private practice. 

Miscellaneous 

Two booklets, the first of a new series on Industrial Safety, 
Health and Welfare subjects, were published on 24th July by 
H.M. Stationery Office, on behalf of the Ministry of Labour 
and National Service. They deal with “ Lifting and Carrying” 
and “Safety Devices for Hand and Foot Operated Presses.” 
Copies can be obtained from H.M. Stationery Office. 


The first stage of the Agriculture (Power Take-Off) Regulations, 
1957, came into operation on Ist August, 1958. The regulations 
were made on Ist August, 1957 (S.1. 1957 No. 1386), under the 
\griculture (Safety, Health and Welfare Provisions) Act, 1956. 
\ free leaflet can be obtained from the Ministry of Agriculture, 
lisheries and Food. 

BRITISH JUDGE VISITS FAR EAST 

His Honour Judge Granville-Smith is making a_ five-weeks’ 
visit to the Far East under the auspices of the British Council. 
The main object of the visit is to renew and strengthen the ties 
which already exist between the British legal profession and the 
legal professions in Burma and Thailand. ‘The request for the 
visit originally came to the British Council from the legal pro- 
fession in Burma, but it is being extended to Indonesia at the 
urgent request of the legal authorities in that country. 


DEVELOPMENT PLANS 
EAST SUSSEX DEVELOPMENT PLAN 
On 14th July, 1958, the Minister of Housing and Local 


Government approved (with modifications) the above develop- 

ment plan. A certified copy of the plan has been deposited for 

public inspection at the office of the County Planning Officer, 

Southover Road, Lewes. Certified extracts of the plan so far 

as it relates to the undermentioned districts have also been 

deposited for public inspection at the places named below: 
Town Hall, Bexhill. 

Town Hall, Hove. 

‘Town Hall, Lewes. 

Council Offices, Kye. 

Council Offices, Burgess Hill. 

Council Oaklands, 


Bexhill Borough 
Hove Borough 
Lewes Borough 
Rye Borough 
Burgess Hill Urban District 
Cuckfield Urban District 
Haywards Heath. 
East Grinstead Urban District 
East Grinstead. 
Newhaven Urban District 
Portslade-by-Sea Urban District 
by-Sea. 
Seaford Urban District 
Battle Rural District 
Chailey Rural District 
Cuckfield Rural District 
Haywards Heath. 
Hailsham Rural District 
Uckfield Rural District 
Crowborough. 


Offices, 
Council Offices, East Court, 


Council Offices, Newhaven. 
Council Offices, Portslade- 


Municipal Offices, Seaford. 
The Watch Oak, Battle. 
ewes House, High Street, Lewes. 
Rural Council Offices, Boltro Road, 


Cortlandt, Hailsham. 


Council Offices, Beacon’ Road, 


The copy of, or extracts from, the plan so deposited will be 
open for inspection free of charge by all persons interested 
between the hours of 9.30 a.m. and 4.30 p.m. on weekdays 
(other than Saturdays). The plan became operative as from 
25th July, 1958, but if any person aggrieved by the plan desires 
to question the validity thereof or of any provision contained 
therein on the ground that it is not within the powers of the 
Town and Country Planning Act, 1947, or on the ground that 
any requirement of the Act or any regulation made thereunder 
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has not been complied with in relation to the approval of the 
plan he may within six weeks from 25th July, 1958, make 
application to the High Court. 


West RipInG OF YORKSHIRE DEVELOPMENT PLAN 

Proposals for additions to the above development plan were 
on 24th July, 1958, submitted to the Minister of Housing and 
Local Government. The proposals relate to land situate within 
the undermentioned districts: 

1. Districts principally affected. 

3oroughs of Keighley (Haworth) and Todmorden. 
Urban District of Hebden Royd. 
Rural Districts of Hepton (part), Hemsworth (Grimethorpe), 

Wetherby (part). 

2. District slightly affected by the above-mentioned proposals. 

Urban District of Sowerby Bridge. 

\ certified copy of the proposals has been deposited for public 
inspection at the County Planning Office, 71 Northgate, Wakefield, 
and at each of the Area Planning Offices in the county, the 
addresses of the latter being as follows: 

County Divisional Offices, Water Street, Skipton. 

Salisbury Buildings, Albert Street, Harrogate. 

35 Standard House, Half Moon Street, Huddersfield. { 
22 Market Place, Pontefract. 

70 Vernon Road, Worsbrough Bridge, Barnsley. 
County Council and Divisional Offices, Station 

Doncaster. 

Certified extracts thereof so far as they relate to the above- 
mentioned districts have also been deposited for public inspection 
at the offices of those local authorities principally affected. 

The maps or extracts of the proposals so deposited together 
with copies or relevant extracts of the plan are available for 
inspection free of charge by all persons interested at the places 
mentioned above between the hours of 9 a.m. and 5 p.m. each 
weekday except Saturdays. Any objection or representation 
with reference to the proposals may be sent in writing to the 
Secretary, Ministry of Housing and Local Government, Whitehall, 
London, S.W.1, before 30th September, 1958, and any such 
objection or representation should state the grounds on which it 
is made. Persons making an objection or representation may 
register their names and addresses with the County Council of 
the West Riding of Yorkshire by letter addressed to the Clerk 
of the County Council and will then be entitled to receive notice 
of any amendment of the plan made as a result of the proposals. 


Street, 


GENERAL COUNCIL OF THE BAR 
CouXcit ELection: ELection RESULT 
The following candidates have been duly elected to fill the 
twenty-four vacancies upon the Council: 
QUEEN’S COUNSEL 
Mr. A. P. Marshall, Mr. David Karmel, Mr. R. W. Goff, 
Mr. J. di V. Nahum, Mr. M. L. Lyell, Mr. M. A. B. King-Hamilton, 
Mr. J. A. Plowman, Mr. John Thompson, Mr. G. S. Waller, 
Mr. Stephen Chapman, Mr. Peter Foster, M.B.E., Mr. D. P. 
Croom- Johnson. 


OUTER BAR 
Mr. R. Castle-Miller, Mr. J. C. Llewellyn, Mr. J. A. Brightman, 
Mr. K. J. T. Elphinstone, Mr. J. F. E. Stephenson, Mr. R. B.C 
Parnall, Mr A. S. Trapnell, Mr. P. R. Oliver. 





AT THE BAR 
B. Hollis, 


UNDER TEN YEARS’ STANDING 
Mr. Quentin Edwards, Mr. C. J. Slade, Mr. A. 
Mr. D. A. L. Smout. 
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